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April 29,  1991 

The Honorable Dick Thornburgh 
Attorney General of the United States 
Washington, D.C. 20S30 

Dear Mr. Attorney General: 

The Comittee is currently working on legislation to authorize 
appropriations for the Department of Justice for FV 1992. I anticipate that 
we Mill be holding hearings to consider this legislation during the nonth of 
May. As has been the tradition, I hope that we will be able to arrange for 
your testinony before the Full Coranittee at that tine to discuss the 
Oepartnent's FY 1992 budget request. 

In preparation for these hearings, a nunber of questions have been 
developed to explore various policy and operational natters. These questions, 
which are attached, represent the input of the six Judiciary subconnittee 
chairmen and cover a wide range of activities, which are broken down into two 
categories. The first set of 16 questions is directed to you, and it would be 
nost helpful if you would personally respond to the questions. The second set 
of questions are nore general in nature and nay be answered by any appropriate 
agency official. 

I believe this approach, already used by iqr Subconnittee in preparation 
for oversight of the Antitrust Division, will better prepare Committee members 
for the hearing and give you a chance to express the Department's views on 
various issues prior to your testimony. To keep to the indicated timetable 
for hearings, I request that you and the appropriate officials respond to the 
questions no later than Nay 13, 1991. 

With best wishes, I am 

Enclosures 

(1) 



Questions for Attorney General Thornburgh 
1. During the March 21, 1991, hearing before the Government In- 

formation, Justice and Agriculture Subcommittee of the Committee 
on Grovernment Operations, the General Accounting Office conclud- 
ed in its testimony that "one simply cannot trust that sensitive 
data will be safely secured at the Department of Justice." 

How does the Department respond to this assessment? 
What action has the Department taken to resolve this 

problem? 
When will the Department be in full compliance with the 

Computer Security Act of 1987? 
2. In August 1990, Special Counsel James G. Richmond reported- 

ly stated that about 90 percent of the 100 priority failed savings 
and loans should result in criminal prosecutions. To date, which of 
those savings and loan cases have resulted in indictments? Do you 
expect to file in 90 percent of the cases? What is the projected time 
frame for the filing of these cases? 

3. It has come to this Committee's attention that the Department 
of Justice has not provided the GAO with certain information 
which is critical to effective oversight of your efforts to address fi- 
nancial institution fraud. Much, if not most, of the work in this 
area is being conducted at the request of congressional committees. 
Department officials have contended to GAO representatives that 
GAO's access to records is basically no different than that of the 
"general public." Do you agree with this statement, and please ex- 
plain the basis for your answer. 

4. Generally, the Department and its component agencies have 
become more aggressive in denying the General Accounting Office 
access to a broad range of Department records and personnel. It 
has also questioned GAO's right to conduct a review of the extent 
of narcotics trafficking and money laundering in Panama, assert- 
ing that GAO has no authority to review activities that are not 
"statutorily created." 

Does the Justice Department plan to continue its insistence 
on extremely narrow and questionable interpretations of the 
authority of the GAO to perform its work and in so doing to 
serve the Congress? 

5. Recently, the CIA has refused to cooperate with investigations 
and studies conducted by GAO at the request of the Judiciary Com- 
mittee. The CIA has asserted that legally it is only accountable to 
the House and Senate Intelligence Committees. 

An official of the CIA recently wrote GAO and stated that 
CIA information "is discussed exclusively with the Intelligence 
Committees of the House and Senate in keeping with the de- 
termination of the Congress to vest by statute responsibility 
for intelligence oversight in these two committee(s)." 

Has the Department issued any legal opinions or provided 
the CIA with advice concerning this issue? If so, please provide 
the Committee with these opinions and all related documenta- 
tion on the matter. 

Do you personally support the CIA's position, and is it legal- 
ly justified? 



If so, please provide the Committee all legal opinions and 
documentation in support of your position. 

6. Has the Department received communications (either formal 
or informal) from individuals outside of the Department concerning 
the U.S. Sentencing Commission's proposed organizational sanc- 
tions? If so, please list those persons in the Judicial branch, in 
other agencies of the Executive branch including the Executive 
Office of the President, and the private sector from whom the De- 
partment has received such communications. 

7. Of the individuals and organizations prosecuted for environ- 
mental crimes since 1985, please identify those defendants who had 
been previously convicted of a criminal environmental offense. 

8. At its Quantico facility, the FBI offers the National Academy 
training program for State and local police. In the coming years, 
the FBI will have to increase its own use of the training academy 
to accommodate FBI new agent classes of 900 trainees or more. 
Will the FBI continue to make available to State and local police 
the very valuable National Academy Program at current levels? 

9. There have been press reports regarding judicial findings of 
prosecutorial misconduct. In the most recent report by the Office of 
Professional Responsibility (OPR) at the Department of Justice 
(covering the year 1988), there was a "notable increase over the 
previous year in the number of complaints alleging abuse of pros- 
ecutorial or investigative authority." Even Federal judges have oc- 
casionally identified abuses. Please give us a report on the disposi- 
tion of all cases in which there are allegations of misconduct by 
members of the Department, including U.S. Attorneys or their as- 
sistants, which were investigated in the past 5 years. You need not 
identify the individuals involved. 

10. What proposals of the Federal Court Study Committee does 
the administration support? Please specifically address the subjects 
of nonacquiescence and the scheduled elimination of the parole 
commission, both of which are addressed in the final report of the 
Federal Court Study Committee. 

11. The General Accounting Office issued three reports on man- 
agement problems related to the Immigration and Naturalization 
Service (INS).' In addition, a Department study by the Justice 
Management Division (JMD) also identified management problems 
within INS. In commenting on one of the GAO reports (GAO/ 
GGD-91-28), the Department said that it had established a panel 
to review the deficiencies and design a program strategy to resolve 
them. I understand the study has been completed. 

(a) Please outline the major conclusions and recommenda- 
tions. 

(b) What action has the Department taken to implement the 
panel's, GAO's, and JMD's recommendations? 

(c) What, if any, recommendations will you not implement, 
and why? 

' "Imir.igration Management: Strong Leadership and Management Reforms Needed to Ad- 
dress Serious Problems" (GAO/GGD-91-28, Jan. 23, 1991); "Information Management; Immigra- 
tion and Naturalization Service Locks Ready Access to Essential Data" (GAO/IMTEC-90-75, 
Sept. 27, 1990); "Financial Management: INS Lacks Accountability and Controls Over Its Re- 
sources" lGAO/AFMD-91-20, Jan. 24, 1991). 



(d) How long do you estimate it will take to correct the prob- 
lems identified in these reports? 

(e) What additional resources, if any, will be needed to imple- 
ment the recommendations? 

(f) What, if any legislative changes are needed to help im- 
prove the management problems at INS? 

(g) What steps have you established to ensure these problems 
are fully addressed and corrected? 

12. In January of this year, the General Accounting Office (GAO) 
issued a report on INS financial management in which it stated: 

INS' primary accounting system does not provide com- 
plete and accurate financial information on the results of 
its program and administrative operations. For fiscal year 
1989, there were differences amounting to $94 million be- 
tween the balances recorded in the INS primary account- 
ing system and the financial reports submitted to the De- 
partment of the Treasury. As a result, INS does not know 
the total amount of funds it has available. In addition, 
managers are not receiving the financial management in- 
formation needed to adequately control funds and evaluate 
program operations. 

INS has long experienced problems in providing effective, 
quality service in adjudicating applications for alien benefits. 
This committee continues to hear complaints about long wait- 
ing lines, phone calls that go unanswered, and excessive appli- 
cation processing times. GAO's overall management report 
noted that funds for adjudication and naturalization have dou- 
bled over the past several years, while over the same period 
the workload has increased only moderately. Nonetheless, in 
April INS again increased application processing fees. These 
fees have nearly tripled over the past 3 years. 

(1) If indeed INS cannot adequately control funds and 
evaluate program effectiveness, on what basis has INS de- 
termined that its nearly threefold increase in application 
fees is justified? 

(2) Please supply the Committee a copy of the study 
upon which INS' April 11, 1991, fee-schedule increases 
were based. 

(3) What was the application fee for each of the follow- 
ing on January 1, 1988: (1) 1-130 (2) 1-600, and 

(4) N-400? What is the fee for each of these today? How 
long did it take INS to adjudicate each of the above peti- 
tions in January 1988, in Houston, Los Angeles, Miami, 
and New York? How long does it take in each of those 
cities today? 

13. GAO, the Justice Inspector General (IG), the Justice Manage- 
ment Division, and others have reported serious weaknesses in 
INS' financial management system. For example: 

In 1984, GAO reported that INS had delinquent accounts re- 
ceivable of $118 million (GAO/GGD-84-86, July 1984); 

In 1986, GAO reported that INS needed an improved debt 
collection system (GAO/GGD-86-12, Mar. 1986); 



In 1989, the Justice Management Division said that INS did 
not maintain adequate control over financial resources in fiscal 
year 1988 (JMD report 89-9, Feb. 1989); and 

Also in 1989, the Justice IG reported that INS was highly 
vulnerable to fraud and abuse (IG report, July 1989). 

(1) Given these longstanding concerns, what steps have 
you taken over the past 18 months to address INS' finan- 
cial management shortfalls? 

(2) What actions have you taken to implement GAO's 
recommendation to establish a group of finamcial manage- 
ment experts to assist you in fixing INS' financial manage- 
ment problems? 

14. Over the last 5 years, has the Department's Office of Legal 
Counsel issued any opinions related to the issuance and implemen- 
tation of National Security Decision Directives (NSDD's)? If so, 
please provide a list of these opinions, including the title, subject, 
and the date of issuance. 

15. On December 5, 1990, GAO released a report titled "Informa- 
tion Resources, Problems Persist in Justice's ADP Management 
and Operations [GAO, IMTEC-91-4]. In this Report, GAO made ref- 
erence to three specific recommendations to strengthen the man- 
agement of information resources within the Department. Assist- 
ant Attorney General Henry Flickinger's response to this report, 
dated April 5, 1991, failed to specifically address these recommen- 
dations. Please provide in detail how the Department will comply 
with each of the three recommendations. 

16. What would be the impact of the President's Crime bill, if en- 
acted in its present form, on the Federal prison population? What 
would be the added cost to the prison system budget as a result of 
this increased population? 

Questions for the Department of Justice 

General 
1. The Attorney General recently informed the Committee of 

Justice's plans to develop and implement a new Department-wide 
case management system. Will companies who have commercially 
available case management systems already in the marketplace 
(such as INSLAW, Inc.) be allowed to compete on this 
procurement? 

2. What is the rationale for placing the Competition Advocate 
under the office of the Procurement Executive? Doesn't this place 
the Competition Advocate in an untenable position of having to 
criticize or object to procurements already approved or supported 
by his or her superior (procurement executive)? 

3. Under current procedures, the Department allows the delega- 
tion of small purchase procurements to the individual U.S. Attor- 
neys offices. ITie C!ommittee has been informed that the individual 
U.S. Attorneys offices used this authority to purchase hundreds of 
personal computers, printers, and software off the Genersil Services 
Administration Schedule even though the GSA schedule is not the 
most economical way to purchase large quantities. Why weren't 
these purchases combined into a single procurement conducted 
using full and open competition? 



4. How many investigations conducted by the Inspector General 
have resulted in criminal prosecutions, civil suits or administrative 
actions in fiscal years 1991 and 1992? Please provide the total 
number for each category and specifically list by name all cases 
that have been successfully concluded during fiscal years 1991 and 
1992. 

5. In the Attorney General's annual competition advocacy report 
to Ck)ngress, he reported that the Department would utilize auto- 
mation to enhance the management review and control of competi- 
tion and competition savings. How has automation been utilized to 
improve the acquisition process in the Department? 

6. The Competition in Contracting Act requires that the C!ompeti- 
tion Advocate have qualified resources available to him or her to 
perform the duties of the office. What full-time resources have 
been assigned to the Competition Advocate? What is the total 
budget for that office? 
Financial institutions enforcement and investigations 

7. The Greneral Accounting Office has reviewed 90 banks subject 
to the Federal Deposit Insurance Corporation's regulation that 
failed between 1986 and June 1990. The GAO has asked the FBI 
which banks have been the subject of FBI investigation and the re- 
sults of those investigations. The FBI, however, has refused to coop- 
erate with the GAO. Please provide the number of closed bank in- 
vestigations from this list; the number of pending bank investiga- 
tions from this list; and details on bank investigations that have 
resulted in indictments. 

8. What is the total of funds actually recovered through the sav- 
ings and loan prosecutions to date? 

9. What are the criteria used by the Department in selecting the 
savings and loan cases for investigation and prosecution? 

10. What are the priorities of the new special counsel for finan- 
cial institution fraud cases? 

11. In December 1989, you announced the formation of 26 finan- 
cial institution fraud task forces, using the Dallas Bank Fraud 
Task Force as a model. Dallas Task Force members from Justice, 
Treasury, financial institution regulatory agencies, and other agen- 
cies are co-located and jointly work on cases. As you have noted, 
the results have been impressive. Could you describe the extent to 
which the 26 other task forces are organized and function like the 
Dallas Task Force and their results to date? What improvements to 
the programs are currently being planned or implemented? 

12. In January 1991, the Secret Service also began to investigate 
financial institution fraud. Could you provide your assessment of 
how well the FBI and the Department of Justice are working with 
the Secret Service in this area, and what practices are in place to 
maximize the two agencies' efforts in this area? 

13. As of December 31, 1990, there were 3,702 pending mtyor 
cases involving financial institution fraud. In what percentage of 
these cases does the Department expect to seek indictments? 

14. What percentage of the 338 failed savings and loan fraud 
cases pending as of December 31, 1990, involve investigations into 
activities by senior management of the failed savings and loans? 



15. In 1989 and 1990, how many criminal trials involving failed 
savings and loans have resulted in verdicts of guilty, not guilty or a 
hung jury? How many cases have been disposed of by guilty pleas 
and pleas of nolo contendere? 

16. How many prosecutors are being assigned to handle the sav- 
ings and loans industry cases for fiscal year 1992? 

17. How many private law firms nationally have been assigned 
savings and loans cases by the Department? Please provide the 
amount of funds recovered by each of these firms and the fees psiid 
to them by the Department. Please specify both the total amount 
of fees paid and the hourly rate charged by the various firms. 

18. How many forfeiture actions have been taken to date by the 
Department in the savings and losms area? How many prosecutors 
are allocated to these efforts for fiscal year 1992? 
Foreign Agents Registration Act 

19. [and 20.] What is the Department's policy toward criminal 
prosecutions of FARA violations? How many criminal prosecutions 
have been brought under the act since 1980? 
OSHA and other workplace safety violations 

21. Has the Department considered recommending increased 
sanctions for OSHA and other workplace safety violations? If so, 
what are these recommendations? 

22. Please provide the number of criminal prosecutions of Occu- 
pational Safety and Health Act violations for each of the previous 
5 fiscal years, as well as the number of attorneys assigned to OSHA 
cases for each of those years. For each prosecution, please provide 
the outcome of the case including the sentence imposed. 

23. How many OSHA criminal referrals has the Department re- 
ceived from the Department of Labor during each of the past 5 
fiscal years? 

24. Please provide the number of referred cases declined as well 
as a brief description of the reason for each declination. 

25. Are there statutes besides OSHA under which criminal pros- 
ecutions for workplace safety violations could be brought? Have 
any such prosecutions been brought? If not, have such prosecutions 
been contemplated? 
Money laundering 

26. Does the Department believe that current money laundering 
statutes are adequate to address cases involving savings and loan 
fraud and other white-collar crime? 

27. What is the Department's role in the negotiation of Mutual 
Legal Assistance Treaties concerning money laundering? 

28. Who in the Department was involved in the recent negotia- 
tions with Panama concerning the MLAT and money laundering? 

29. Did the Department recommend that implementing legisla- 
tion in Panama accompany the MLAT agreement? If so, to whom 
was this recommendation made? If not, does the Department be- 
lieve that the MLAT requires the production of information that is 
inconsistent with existing bank secrecy laws in Panama? 



Federal contract fraud 
30. The Department has supported the exclusion of Federal bene- 

fits, including receipt of Federal contracts, from individuals con- 
victed of drug violations. It has also proposed suspending such ben- 
efits for convicted individuals who are delinquent in their restitu- 
tion payments. Would the Department support the same exclusion 
for contract-related offenses? If not, why not? 

31. Does the EJepartment believe that government contractors 
occupy a position of trust and should therefore be severely pun- 
ished for contract-related crime? 

32. According to the U.S. Sentencing C!ommission, none of the or- 
ganizations convicted of Federal contract-related fraud since 1988 
have had in place a meaningful program to prevent and detect 
crime. Would the Department agree that such convicted organiza- 
tions should, at the very least, receive sentences that include man- 
datory terms of probation? If so, what terms of probation should be 
required? 

33. During hearings last year, the Department testified that it 
had nothing more than an advisory role in the suspension and de- 
barment proceedings that accompany criminal contract-related con- 
victions. Does the Department believe that there should be a more 
defined nexus between the suspension/debarment process and the 
criminal proceedings? 
Sentencing guidelines—organizational sanctions 

34. Has the Department actively sought out the views or opinions 
of Federal judges concerning the proposed sanctions? Please list 
those Federal judges with whom the Department has consulted. 

35. Has the Department prepared a statutory analysis of the 
Commission's authority to issue binding organizational sanctions? 
Please provide any opinions or analyses regarding this authority. 
Office of Justice Programs 

36. The Department's Inspector General recently found that BJA 
discretionary funds have been improperly transferred to other OJP 
bureaus. Does the Attorney General agree? 

37. Please provide any legal analyses or opinions concerning the 
final grant making authority of the OJP bureau directors and the 
authority of the Assistant Attorney General for OJP to modify or 
cancel bureau grants. 
U.S. attorneys 

38. Recently the Subcommittee on Intellectual Property and Ju- 
dicial Administration held a reauthorization hearing on the U.S. 
Attorneys' Offices. At that time, the General Accounting office tes- 
tified as to ways that the Department of Justice could improve 
their allocation of resources in the U.S. Attorneys' offices. Will you 
incorporate the ideas of the General Accounting Office into your 
resource allocation process? Please explain. 
Witness security 

39. There appears to be a gap in the witness security program 
vis-a-vis foreign nationals and their families. "This could involve, for 
example, a foreign contact (or members of his or her family) who 
was instrumental in a major international drug case. Do you need 



additional statutory provisions such as provisions allowing the At- 
torney General to designate these personnel as permanent resi- 
dents? 
RICO 

40. The Judiciary Committee is in the process of considering the 
application of the Racketeer Influenced and Corrupt Organizations 
Act. Do you believe there is a need for reform, particularly in the 
civil area? 
Bureau of Justice Assistance 

41. When is the President going to submit a nomination to fill 
the vacancy of the Director of the Bureau of Justice Assistance? 
Why has it taken so long to fill this position? 
Information resource management 

42. In November 1990, the GAO reported that under present con- 
ditions it is unlikely the Attorney General or senior IRM official 
can effectively and efficiently manage information resources at 
Justice. Over the last 11 years, GAO made a series of recommenda- 
tions designed to improve Department ADP management and oper- 
ations. 

(a) What is the status of Department improvements to its 
ADP management and actions to implement GAO's recommen- 
dations, specifically the development of an ADP management 
plan and uniform case management system? 

(b) What is the status of Justice efforts to assess the impact 
of recent computer security breaches, specifically the develop- 
ment of damage assessments from compromised sensitive data? 

INSLAW 
43. What is the total direct and indirect cost incurred by the De- 

partment of Justice, to date, in its litigation with INSLAW? How 
many and what type of Department employees have been involved 
in the litigation proceedings since these proceedings began? Please 
provide the current status of each proceeding including any out- 
standing motions filed (by either party). 
Radiation Exposure Compensation Act 

44. The Radiation Exposure Compensation Act calls for the Jus- 
tice Department to issue its regulations, guidelines and procedures 
to implement the act within 180 days of the date of enactment. The 
act was enacted on October 15, 1990, which means that the Depart- 
ment was required to act by April 13, 1991. Where do we stand in 
that process? 

45. The Justice Department requested 17 additional positions (11 
attorneys) to develop and implement the regulations pursuant to 
the Radiation Exposure Compensation Act, at a cost of almost $2 
million. Considering that the regulations were scheduled to be 
issued this month, are these additional positions for fiscal year 
1992 being requested to begin processing claims? 

46. If not, now does the Department justify the request for so 
many additional employees? 

47. Has the Department made, or does it plan to make, any effort 
to publicize the existence of this compensation program to poten- 
tial claimants? 
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Customs exception to Federal Tort Claims Act 
48. Do you know of any cases in which the Government has paid 

a claim for dameiges caused by the U.S. Customs Service? 
49. In your opinion, does the "Customs exception" under the Fed- 

eral Tort Claims Act apply to any damage caused by the Customs 
Service? 

50. Do you think this exception should apply to damages caused 
by negligence of a Customs agent while a vessel is being detained? 
Other issues 

51. How many prosecutions have been brought for each of the 
presently existing statutes for which the President's crime bill 
would authorize the death penalty in each of the last 10 fiscal 
years? What was the actual disposition of each case? Please identi- 
fy the name and relevant case number or citation of each case. 

52. How many investigations have been undertaken by the multi- 
jurisdictional task force program entities? How many have resulted 
in criminal indictments or informations? Of these, how many were 
settled/pled prior to trial? How many resulted in convictions? How 
many resulted in acquittals at trial? 

53. The administration has recommended additional mandatory 
minimum sentences in its recently submitted crime bill. Has the 
Department solicited the views of the Federal judiciary on the 
impact which mandatory minimums are having on their sentenc- 
ing decisions? Please provide the Committee with copies of any 
communications (solicited or unsolicited) which the Department 
has received from Federal judges over the last year on this issue. 

54. How many criminal referrals has the Department received 
from the Department of Commerce for violation of the Anti-Boycott 
Act during the past 10 fiscal years? How many of these were de- 
clined and for what reasons? 

55. Does the Department support the National Institute of Jus- 
tice's adoption of the .03 performance standard for personal protec- 
tive body armor? If so, does the Department support mandatory 
Federal performance standards in the absence of voluntary compli- 
ance by the manufacturers? 

56. Does the Department support drug testing of students attend- 
ing institutions of higher education that receive Federal funds? 

57. How many Federal criminal prosecutions have been brought 
as a result of investigations conducted in whole or in part by the 
Offices of the Inspectors Gteneral in the past 5 fiscal years? Does 
the Department support full police powers for these criminal inves- 
tigators? 

58. How many cases have been prosecuted and indicted under 
the Computer Crime Act? Does this statute need to be strength- 
ened or improved? 

59. How many adoptive forfeiture proceedings have been brought 
by the Department in the past 5 fiscal years in which State and 
local governments utilize Federal forfeiture procedures to forfeit 
assets seized in State investigations and prosecutions? How much 
money was forfeited in each of these proceedings and how much of 
it was turned over to the States and localities? Please provide an 
individuedized breakdown of the moneys transferred to each State 
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or local government agency and how much time the forfeiture pro- 
cedure took. 
Drug treatment and the Bureau of Prisons 

60. How will the Department fund the additional cost of expan- 
sion to meet the growing need for drug treatment in the BOP popu- 
lation and comply with the articulated expansion plan? 

61. Please provide the number of referrals to the Department of 
Justice from EPA for environmental prosecutions from fiscal year 
1988 to the present, of those referrals, how many has the Depart- 
ment declined? 

62. BOP has indicated that it will be able to provide treatment to 
4,800 offenders annually by fiscal year 1995. Are there any com- 
pleted/documented studies of the completion rate of inmates par- 
ticipating in the BOP drug treatment programs? If yes, please pro- 
vide each study. 

63. Have there been any independent evaluations or studies of 
the effectiveness of BOP drug treatment programs commissioned 
by the Justice Department? What determinations has the Depart- 
ment made regarding the impact of BOP drug treatment on recidi- 
vism rates? 

64. Please provide any studies by the Department or undertaken 
on behalf of the Department that address the effectiveness of drug 
treatment on the prison population. If no such studies exist, please 
provide whatever outside studies the Department has utilized for 
its programs. 

65. According to the letter, dated March 20, 1991, from BOP Di- 
rector Quinlan, the current BOP strategy provides a sufficient 
number of residential treatment slots in BOP facilities to treat the 
projected number of offenders who will need treatment through 
fiscal year 1995. How many staff positions will be required to oper- 
ate these facilities? 

66. Has BOP explored the possibility of contracting out for these 
services to existing treatment professionals? What would be the dif- 
ference in cost between a BOP staffed and operated residential 
treatment program and the cost of contracting out for such serv- 
ices? 

67. Please provide the number of residential treatment slots the 
Department will have available in fiscal year 1993 and fiscal year 
1994. 
Environmental crimes 

68. Please provide the number of criminal prosecutions of the 
Anti-Boycott Act for each of the past 10 fiscal years. What section 
of the Department has responsibility for the enforcement of this 
act and how many attorneys are so assigned? For each prosecution, 
please provide the disposition of the case. 

69. Please provide copies of any memoranda of understanding or 
any similar agreements between components of the Department 
and any other agencies, including the EPA, regarding investiga- 
tions of environmental crimes. 

70. Please provide the number of attorneys in the Department 
devoted exclusively to the prosecution of environmental crimes 
during each of the previous 5 fiscal years. 
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71. Please provide the number of agents in the FBI devoted ex- 
clusively to the investigation of environmental crimes during each 
of the previous 5 fiscal years. 

72. Please provide the number of prosecutions, by statute, of en- 
vironmental crimes for fiscal years 1985 through the present. For 
each prosecution, please provide the outcome, including the 
number of convictions and the sentences imposed. 

73. Please provide the number of environmental criminal cases 
opened during each of the last 3 fiscal years, regardless of their 
outcome, as well as the anticipated number of cases which will be 
opened during each of the next 2 fiscal years. 

74. Please provide the number of environmental criminal cases 
handled by the FBI during each of the last 3 fiscal years, regard- 
less of outcome, as well as the anticipated number of cases the 
Bureau will handle during each of the next 2 fiscal years. 
Drug Enforcement Administration and controlled substances 

75. How many civil actions have been brought under section 6486 
of the Anti-Drug Abuse Act of 1988 authorizing up to a $10,000 fine 
for possession of a personal use amount of a controlled substance, 
and what were the dispositions of those cases? 

76. How many full-time DEA agents have been devoted to the 
Foreign Cooperative Investigations Program for the previous 5 
fiscal years? How many are allocated to the program for fiscal year 
1992? 

77. What has been the budget allocation for the Foreign Coopera- 
tive Investigations Program for the last 5 years? 

78. In which countries has the Foreign Cooperative Investiga- 
tions Program been operating in each of the past 5 years? In which 
countries will the program be operating for fiscal year 1992? 

79. What are the evaluative criteria employed by the DEA in se- 
lecting those countries to be included in the Foreign Cooperative 
Investigations Program? 

80. What are the factors used in deciding which countries will be 
the subject of intelligence research? 

81. How many "ice" laboratories have been seized since January 
1989? Please provide the date, location, and street value for each 
seizure. 

82. Has there been a change over the last year in the volume and 
pattern of cocaine trafficking and usage? Please provide statistical 
information about the trafficking patterns and usage trends for 
heroin and cocaine over the last 2 years. 

83. How many agents worldwide does DEA have devoted to 
Southeast Asian narcotics smuggling? Of these agents, how many 
are qualified at the highest levels of language skills for the region? 

84. How many DEA agents stationed in Thailand are fluent in 
Thai? Please provide the language scores for each agent stationed 
there. 

85. Please provide a detailed description of the Foreign Language 
Bonus Program. This should include the total number of agents 
tested for each language and dialect, the scores for each, and an 
explanation of the scoring system. 

86. The DEA was devoting substantial personnel to closing down 
"ice" laboratories. Are there new patterns developing in terms of 
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the location of "ice" laboratories? Is there an increase or decrease 
in the prevalence of "ice?" If the DEA has seen a decrease or pla- 
teau in "ice" usage, what programmatic adjustments have been 
made in terms of resource allocation? 

87. Does the Department support federally mandated multiple 
prescription programs? Are there any studies to indicate whether 
such program would impact upon diversion of illegal prescription 
drugs into the licit market and how much such a program would 
cost? 

88. How many Colombian nationals are under indictment in the 
United States and how many outstanding extradition requests are 
presently pending? 

89. What resources have been committed to enforcement of the 
Anabolic Steroids Control Act? What steps have been taken to 
transfer authority for steroid control to the DEA and to coordinate 
its efforts with those of the other government departments? 

90. How did the DEA decide that personnel and financial re- 
sources should be devoted to transshipment countries? How were 
the five countries for fiscal year 1992 (Brazil, Chile, Colombia, Ec- 
uador and Guatemala) selected? Are agents being diverted from 
other countries and/or programs in order to staff this project? 

91. What is the extent of diversion of licit opium into the illicit 
market in India? In light of the Government of India's inability to 
decrease diversion of licit opium into the illicit marketplace, does 
the DEA support modification or abolition of the 80-20 rule which 
governs licit opium imports into the United States? 

92. Does the DEA have any narcotics intelligence capabilities in 
Myanmar (Burma), and does the Department support some form of 
normalization of relations with that country to foster narcotics en- 
forcement? 
Dismantling large-scale drug trafficking organizations 

93. One of DEA's primary responsibilities is the investigation of 
major narcotic violators who operate at interstate and internation- 
al levels. Under the national drug control strategy, the dismantling 
of large-scale drug trafficking organizations is targeted as one of 
four overall goals. The strategy also concludes that task forces— 
with Federal, State, and local participation—provide the best 
means to go after drug trafTicking organizations. There are many 
task forces nationwide; however, little is known about how these 
task forces interrelate with other Federal and State investigative 
resources and how well we are progressing in dismantling drug 
trafficking organizations. 

(a) What is DEA doing to coordinate the interests of these 
task forces to ensure that we are systematically going after the 
largest drug trafficking organizations? 

(b) If you believe that the United States is systematically at- 
tacking large drug traf^cking organizations, where do we 
stand in each of the following areas: 

(1) Identifying the trafficking organizations, e.g., how 
many are there now versus 1 and 2 years ago? 

(2) Putting trafficking organizations out of business, e.g., 
how many trafficking organizations have had key opera- 
tives arrested, prosecuted and convicted in each of the last 
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3 years and how many trafficking organizations ceased op- 
erations? 

(c) Has the DEA complained to DOJ about "turf battles" 
with Federal, State, or local agencies? Please detail. 

94. The authority to seize and cause forfeiture of property, prof- 
its, and other assets of criminals is a powerful law enforcement 
weapon which Congress has continuously supported through legis- 
lation. According to the February 1991 "National Drug Control 
Strategy," the Federal Government in fiscal year 1991 transferred 
$240 million in assets to State and local law enforcement agencies. 

(a) How much did DEA seize in fiscal year 1991 and to what 
purposes does DEA use seized and forfeited assets? Are there 
plans to further expand this program? 

(b) Do State and local agencies use forfeited assets received 
from the Federal Government for law enforcement purposes 
only? Can transferred assets including proceeds from the sale 
of forfeited property be used for other purposes such as drug 
education and drug treatment? 

(c) Does DEA's international operations include cooperating 
with foreign police and prosecutors to obtain seizure and for- 
feit of assets deposited in foreign countries by international 
drug traffickers? Is there an international component to DEA's 
asset seizure and forfeiture program? 

95. The Subcommittee on Intellectual. Property and Judicial Ad- 
ministration also heard testimony from the GAO that recommend- 
ed consolidation of all DOJ and U.S. Customs noncash seized asset 
management and disposition programs within the U.S. Marshals 
Service. Do you agree with this proposal? 
Firearms policy 

96. Please provide the names and titles of the persons with whom 
the Department consulted in developing the agenda for the March 
1991 "crime summit." Were groups and/or individuals outside of 
the Department solicited for ideas for the agenda? If so, please pro- 
vide the names of those persons and organizations. 

97. Has the Department evaluated the effectiveness of the State 
laws which require a waiting period before a handgun can be pur- 
chased? If such a review has been conducted, please provide the 
committee a copy of any reports or memoranda on this evaluation. 

98. How many persons with prior gun convictions were prosecut- 
ed during fiscal year 1990 for Federal felony gun violations? How 
many persons were prosecuted specifically under 18 U.S.C. 
924(eXl), the "Armed Career Criminal" statute? 

99. Of the total fiscal year 1990 felony gun prosecutions, what 
percentage were handled through plea bargains and to what 
charges did the defendants plead guilty? 

100. In how many Federal criminal cases did judicial suppression 
of a firearm prevent the prosecution from going forward with the 
case in each of the past 10 fiscal years? In how many cases were 
indictments not sought in firearms cases because of potential sup- 
pression problems? 

101. Please provide any legal opinions or analyses concerning the 
admissibility of guns as an exception under the exclusionary rule. 
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102. Why is the administration creating "Project Triggerlock" at 
this time when there was no mention of gun initiatives at the 
March 1991 crime summit? Why is this project needed when there 
is already an "Armed Career Criminal" statute? When is the 
project slated to begin and will this be started nationally or initial- 
ly in selected areas of the country? 

103. Did anyone, in or outside the Department, recommend that 
gun control and/or gun legislation be a separate topic discussed at 
the "crime summit?' If such a suggestion was made, who made it? 
If the recommendation was made in writing, please provide the 
Committee with a copy. 
Courts 

104. Would you specifically address the subject of nonacquies- 
cence in the final report of the Federal Court Study Committee? 

105. With the scheduled elimination of the Parole Commission in 
the relatively near future, are you confident that Federal judges 
will be able to administer supervised release? 
Prisons and detention 

106. The Federal prisons are currently operating at close to 160 
percent of capacity, with a population over 61,000. What do you 
project the population and percentage of capacity to be in 1995 and 
the year 2000? 

107. What would be the impact of the President's crime bill, if 
enacted in its present form, on the Federal prison population? 
What would be the added cost to the prison system budget as a 
result of this increased population? 

108. Aside from proposing an increase in the budget to fund new 
prison construction, does the administration have any proposals to 
address the problem of Federal prison overcrowding and the esca- 
lating costs of incarcerating the rapidly growing prison population? 

109. How are responsibilities for detention of presentence individ- 
uals divided between the Federal Bureau of Prisons and the U.S. 
Marshals? 

110. The Federal prisons have a tradition of leadership and pro- 
fessionalism. Many States follow the example of the Federal pris- 
ons. Does the administration currently have any innovative propos- 
als or new ideas to improve the management, safety or quality of 
the Federal Prison System? 

111. Close to 50 percent of individuals entering the Federal 
Prison System have a history of drug abuse. Do you believe that it 
is useful to provide treatment for offenders with substance abuse 
problems? How soon can the Bureau of Prisons realistically make 
that treatment available on a needs basis? 

112. Last year, the Congress passed as part of the Crime Control 
Act of 1990, the Correctional Options Incentives Amendments Act 
(Title XVIII of P.L. 101-647). This program would assist State and 
local governments in developing and testing correctional options 
around the country. Do you intend to seek funding for this pro- 
gram in fiscal year 1992? How much money will you request? 
BOP medical care 

113. A recent CBS "60 Minutes" segment was very critical of the 
medical care provided to Federal inmates by BOP. Among the defi- 
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ciencies reported were crowded facilities, staff shortages, and in- 
competent doctors. In 1989, the Dallas Morning News ran a six- 
part series on the poor quality of prison medical care that was also 
very critical of BOP. The newspaper articles cited many of the 
same problems mentioned on "60 Minutes," and noted that the 
poor quality of medicine "imperils" Federal inmates. Interestingly, 
the Veterans' Administration recently admitted to the poor quality 
of medical care in its hospitals after years of similar allegations. 

(a) Has the Department ever confirmed or acknowledged 
that it has provided inadequate medical care to inmates? 
Would the Department support the creation of a Medical 
Review Board to review cases where inadequate health care 
has been alleged? 

(b) What is BOP doing to assure an acceptable quality of 
medical care for inmates? 

Agency management 
114. In response to congressional and other concerns with De- 

partment of Justice management of the debt collection program, 
the Department, in its fiscal year 1992 budget request, committed 
to issuing a comprehensive plan for debt management by May 1, 
1991. 

(a) What is the status of the plan? Will it be issued by May 
1? 

(b) What are the major components of the plan, i.e., what 
new initiatives does it contain that will improve Justice man- 
agement of this high risk area? 

115. The 1992 budget request identified eight high risk areas in 
the Department. Several of these areas, including asset seizures, 
have been highlighted in the Department's Financial Integrity Act 
reports for a number of years. For three of these areas—debt man- 
agement, INS management, and Marshals Service financial man- 
agement—OMB has expressed reservations about the adequacy of 
E)epartment efforts to resolve the problems. 

(a) What actions have been taken or are underway to im- 
prove Justice management of the high risk areas? "To more 
proactively manage high risk areas in the future? 

(b) What progress has been made in improving the manage- 
ment of these areas? How have Federal financial and other 
risks been reduced or eliminated? 

BOP Prison System Expansion Program 
116. The Federal prison system is experiencing unprecedented in- 

creases in its inmate population. The war on drugs and a general 
"get tough" attitude toward crime have caused the inmate popula- 
tion to double since 1980, and current projections indicate it will 
double again by the year 2000. To address this situation, the 
Bureau of Prisons (BOP) has embarked on the most extensive and 
costly facility expansion program in its history. In fiscal years 1989 
through 1991, BOP received a total of $2.4 billion for its facility ex- 
pansion program. Costs could reach almost $3 billion by fiscal year 
1995 and substantially more if increased expansion is approved to 
accommodate population increases projected for beyond 1995. 
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(a) The Commission on Alternative Utilization of Military 
Facilities was established as a focal point for identifying mili- 
tary properties for possible conversion to prisons and drug 
treatment facilities. Such conversion is a considerably less 
costly way to add prison capacity them new prison construc- 
tion. In its report, "Prison Expansion: Program to Identify 
Property for Prison Use Could be Improved," (GGD-90-110, 
September 30, 1990), GAO found that the Commission had not 
succeeded in identifying any DOD property that will be con- 
verted to prison use. This lack of success resulted from two fac- 
tors: the Commission did not review all properties that might 
have been suitable, and procedural weaknesses affected its 
review process. Given that DOD is stepping up its efforts to 
close unneeded bases, what is BOP doing to assure that all ap- 
propriate properties are being carefully identified and consid- 
ered for conversion to prison use? 

(b) To accommodate the increasing inmate population and 
the needs of the facility expansion program, BOP plans to 
double its workforce by fiscal year-end 1995. BOP has tradi- 
tionally had difficulty recruiting qualified applicants for posi- 
tions such as correctional officers, nurses, physician assistants, 
social scientists, accountants, educators, warehouse staff, main- 
tenance mechanics, and other trades persons. Lack of competi- 
tive pay rates, the age 35 maximum entry age limit, lack of 
qualified applicants, and the poor image of correctional work 
are cited as reasons why it is difficult to hire people to fill spe- 
cialty type positions. What has BOP done to target recruitment 
for the difficult-to-fill positions? If BOP is unable to attract 
people for critical positions, how will this affect BOP's ability 
to activate and operate all the prisons it plans to build? What 
contingency plans exist for a scenario where the labor pool is 
such that there are not enough qualified applicants to fill posi- 
tions? 

Authorization Questions for DEA 

Measures of effectiveness of Federal drug programs 
117. It is a longstanding problem that there is no exact data on 

the quantity of illicit drugs being produced or cultivated; only esti- 
mates of what is being produced or cultivated are available. This, 
by itself, leaves open to question how effective the various drug 
programs operated by the Federal Government are. 

(a) How much reliance can be placed on these estimates of 
production and cultivation? Have the techniques used to devel- 
op these estimates been subjected to independent verification? 
what improvements have been incorporated to make the esti- 
mates more reliable? 

(b) Does DEA use these estimates to determine the effective- 
ness of its drug programs? How does DEA use these estimates 
to determine the effectiveness of its efforts? If DEA does not 
use these estimates, what does it use? If DEA uses prior year's 
results, what is the basis for reliance on these results? 
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(c) How does DEA measure the success of its overall oper- 
ations over the short term and long term (3-5 years)? 

. Manjuana eradication 
118. The United States is a major marijuana producer. DEA is an 

active participant with other Federal, State, and local law enforce- 
ment agencies in the eradication of marijuana. According to the 
February 1991 "National Drug Control Strategy," the administra- 
tion is seeking $15 million in fiscal year 1992 to continue eradica- 
tion programs. On page 29 of the strategy it also states that in 1990 
the DEA Domestic Cannabis Eradication/Suppression Program re- 
sulted in the eradication of 7.3 million cultivated plamts, 5,729 ar- 
rests, and nearly $38 million in seized assets. The eradication of 7.3 
million plants represented a 30-percent increase over the number 
of plants eradicated in 1989. It appears that program effectiveness 
in this instance is measured against prior years' results. This 
would be a good basis for measuring the effectiveness of this pro- 
gram if you could be assured that the number of marijuana plants 
cultivated in 1990 did not increase over the number cultivated in 
1989. 

(a) How successful has DEA's program been? What are the 
estimates of cannabis production in this country? Has cannabis 
production in the United States increased? 

(b) Is the United States a source country exporting marijua- 
na? If so, to what countries is the drug being exported? 

(c) Are there any alternative policies that should be consid- 
ered given that eradication of illegal drug producing plants in 
foreign countries has not been effective? 

(d) How does DEA account for possible increases in produc- 
tion quantities in measuring the effectiveness of this program? 
With other programs? 

(e) What is DEA's involvement in the eradication of marijua- 
na and other crops used in the production of illicit drugs in for- 
eign countries? Are any statistics available on the results of 
these programs? Please provide them for the record. 

Intelligence centers 
119. There are many intelligence centers currently in operation 

that provide various type of illegal drug activity intelligence. DEA 
operates the El Paso Intelligence Center (EPIC) in concert with 
nine other Federal agencies. EPIC also provides support to other 
Federal, State, and local law enforcement agencies. DOD was re- 
cently tasked with integrating into an effective communications 
network the command, control, communications, and technical in- 
telligence Eissets of the United States that are dedicated to the 
interdiction of illegal drugs into the United States. 

(a) What has DOD done to integrate EPIC into the communi- 
cations network it was tasked to establish? 

(b) What impact, if any, has this had on EPIC's ability to 
[)rovide intelligence information to Federal, State, and local 
aw enforcement agencies? 

120. The fiscal year 1992 "National Drug Control Strategy" (page 
118) contained statements that the Attorney General "will create 
and chair a Law Enforcement Drug Intelligence Council to coordi- 
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nate the development and prioritization of drug intelligence collec- 
tion and analysis requirements for the Federal law enforcement 
agencies.* 

(a) Has this Council been established? Is DEIA a participant? 
Who are the other members of the Ck)uncil? 

(b) What input, if any, has DEA provided or been asked to 
provide to the Council? 

(c) How does DEA view the council's role in bringing togeth- 
er the various intelligence centers now in operation? 

Diversion of chemicals used in manufacturing illegal drugs 
121. In 1985, Congress passed the Chemical Diversion and 

Trafficking Act (CDTA), which gives DEA the authority to regulate 
chemicals used in manufacturing illegal drugs such as cocaine. The 
CDTA does not require chemical handlers—manufacturers, 
distributors, exporters and importers—to register with the Federsd 
Government. DEA is left to identify chemical handlers. The CDTA 
also requires chemical handlers to retain "retrievable" records of 
domestic transactions for inspection by DEA. 

(a) Has the CDTA been effective in reducing the flow of 
chemicals essential to cocaine production? 

flt)) What has been DEA's experience in administering the 
CDTA? Is there a need for any legislative changes? 

(c) What has been DEA's experience in identifjring chemical 
handlers? Is there a need to require chemical handlers to 
roister with DEA? 

(d) Does DEA cooperate with the U.S. Customs Service in 
administering the CDTA? 
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DICK THORNBURGH, ATTORNEY GENERAL OP THE UNITED STATES, 
U.S. DEPARTMENT OF JUSTICE, LETTER WITH ACCOMPANYING AT- 
TACHMENTS TO CHAIRMAN JACK BROOKS, DATED JUNE 17, 1991 

(6&a of tl;» Attonut dnmal 
Vafll{nt9tini,B. (0.20530 

June 17, 1991 

Tha Honorable Jack Brooks 
Cha iman 
Comnlttea on the Judiciary 
U.S. House of Representatives 
Washington, D.C.  20515 

Dear Mr.   Cha iman: 

r<tCEIVED 

JUN 1 7 1991 

JUDICIARY COMMITTEE 

Enclosed are responses to the sixteen questions directed to 
na by your Comnlttee in preparation for the Departoent of Justice 
FY 1992 appropriations authorization hearings.  Responses to the 
general set of one hundred twenty-one questions are also included 
in this transnission. 

I trust this information will 
Please do not hesitate to contact i 
Infomation. 

be useful to the Comittee. 
le if I can provide further 

Enclosures 

Tha Honorable Haailton Pish 
Ranking Minority Meaber 
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I. ginsTzcas VOR xncaMn anmAi, TioraBnsaB 

QUBflTioa It Duriag th« lUrob 21, 19«1, hamrlng b«for* the 
OovMramaDt Inforaatiea, Jnatioa and A^rioultura SubooBBlttaa of tha 
Coaaittaa on OoTamaaat Oparationa, tha Oanaral Aoeeuatlng Offloa 
oonoludad la Ita taatlaoay that "ooa alaply eanaot truat that 
aanaitlva dat« will ba aafaly aaonrad at tha Dapartaaat of 
Jvatiea." 

•o« doaa tha Dapartaaat raapead to thla aaaaaaaaat? 

What aotloa baa tha Dapartaaat takaa to raaolva thia preblaaT 

*haa will tha Dapartaaat ba la fall ooapllaaea vith tha coaputar 
aaourlty hot oC t«a7T 

ANSWER: Wa racoqnlza that tha General Accounting Office haa 
identified probleaa that could, potentially, peralt the breach of 
aensltive data resident in the computers or automated storage aedla 
in Boae of the Departaent's various conponent organizations. He 
believe that this saterlal has been secure to data, and have no 
evidence that any case or investigation has been coaproaised by a 
loss of inforaation. 

He are and have been for soae tiae, strengthening our AOP security 
prograas. These include the following: 

• In Deceaber and January of this past year, the 
Departaent's Security Staff reviewed over 100 field 
locations, principally Offices of United States 
Attomeya, and briefed personnel to heighten sensitivity 
to security issues. This prograa of field briefings will 
continue. 

• In addition, we are perforaing a aeries of sectirity 
procedure coapllance reviews, including specific ADP 
systeas which have been identified as sensitive under the 
Coaputer Security Act. 

e Further, we are updating security plans for the 83 
systaaa identified as sensitive under the Coaputer 
Security Act. This process has been underway for several 
aonths and should be coapletod shortly. 

e In April of this year, a directive was sent to all 
Departaent coaponents requiring thea to conduct an 
iaaediate assessaent of their security prograas in order 
to improve security awareness. This process is ongoing 
at this tiae. 

e Finally, in aid-May, tha Assistant Attorney General for 
Adainistration directed that all Departaent coaponents 
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take the following actions with regard to security 
awareness and training: 

subnit, by early June, a plan to ensure that all 
current employees have received computer security 
sensitivity awareness training, and 

implement a procedure to ensure that all nev 
employees receive computer security sensitivity 
training during their initial employee orientation 
as they enter service in the Department. 

QUBSTIOM 2s In August 1990, Special Counsel Jamas a. Richmond 
reportedly stated that about 90% of the lOO priority failed savings 
and loans should result in orialnal prosecutions. To date, vhloh 
of those savings and loan oases have resulted in indictments? Do 
you expect to file in 90% of the cases? What is the projected time 
frame for the filing of these oases? 

ANSWER: After discussing the premise of the first part of this 
question with former Special Counsel James G. Richmond, we believe 
there may be a misunderstanding over the 90% figure. He have not 
predicted a percentage of prosecutions we expect to result from the 
so-called Top 100. Rather, we have reported conviction rates 
exceeding 90% in our S£L prosecutions. 

With regards to the 100 priority referrals received from the 
financial Institution regulatory agencies last July, one or more 
charges have been brought in 51 of those matters (list enclosed as 
Appendix I). It is important to recognize that a referral does 
not necessarily mean that there can be a viable criminal 
prosecution. Moreover, the priority assigned to a particular 
referral last July may no longer be the same priority a regulatory 
agency would assign to the matter today. Thus, while we continue 
to focus on ilX °t the so-called Top 100 cases, we have asked the 
regulators to work with us through the National Bank Fraud Working 
Group and on a local and regional level to help us identify ongoing 
priorities. To the best of my knowledge, this approach has been 
welcomed and effective. 

Because of the complexity of the cases and variances in 
availability of regulatory expert resources in aiding the criminal 
investigation of the referral, a schedule for indictment cannot be 
precisely predicted. However, I set the timetable for prosecution 
last year when I told Congress that we will be aggressively 
pursuing these matters for at least five more years. 

At the present time, we have not been able to develop a meaningful 
correlation between the number of referrals received and number of 
viable criminal prosecutions resulting therefrom. Thus, we are 
unable to provide an accurate estimate of the percentage of those 
priority referrals which will result in prosecutable cases. 



28 

QOMBtiem 31 Zt te« eea* te this OMMitt*«>a attMtlen that tb« 
l>ttp«rta«nt of Jnatio* baa not proridad tha OkO with oartala 
laforaatlea vhloh ia oritloal te affactlTa oiraralght of your 
afforta to addraaa finaaoial Inatitutioa fraud. Kuoh, if not aoat, 
of tha «ork is thia araa ia boing ooaduotad at tha raquaat of 
oongraaaioaal ooaaittaaa. Oapartaant offioiala hava ooatandad to 
OAO rapraaaatatiTaa that O&o'a aooaaa to raoorda ia baaically no 
diffaxant thaa that of tha "ganaxal pabllo.** Do 70U agraa with 
thia atataaant, aad plaaaa axplaia tha baaia for your aaavar. 

ANSWER: It ia Immaaibla to reapond to thia queatlon without 
specifica. I would nota howevar, that tha Acting Special Counael, 
representatlvea of the Fraud Section and Executive Office for U.S. 
Attorneys, and 27 field office auperviaora and their reapectiva 
agencies and working group aenbers have either net or are scheduled 
to meet with teeias froa GAO in an effort to provide as auch insight 
and naterial as we may legally provide. I a> somewhat dlsaayed at 
the suggestion that we are somehow attempting to subvert oversight 
in an area where we have provided unprecedented Insight into our 
prosecutive aechanisaa. In coaplying with tha reportlrig 
requirementa of the Criae Control Act, wa regularly provide 
Congress with substantial aaounta of Inforaation about our efforts 
in FIRREA and CCA aattera which would aid it in ita oversight 
function. Copies of these reports have been regularly provided to 
GAO aa a courteay. 

The Departaent'a policy ia to give GAO accesa to all docuaenta to 
which it ia legally entitled, and we recognize that thia is a 
broader right to access than that available to the general public. 
The Departaent rectifies such problens when they are brought to the 
attention of the appropriate persons, and I encourage you or GAO 
to bring to the attention of our liaison for GAO audit activities 
and the Asaiatant Attorney General for I,eglslatlve Affaire any 
cases where you believe that GAO haa inappropriately been denied 
access to information. 

Nhile we intend to cooperate with GAO, we would liXa to aak for 
GAO's cooperation as well. At tinea, GAO's requests for 
inforaation are dupllcative or vague. We have had Instancaa in 
which we have responded to one neaber of a atudy team only to get 
a second raqueat for tha saae inforaation froa another aeaber of 
the aaaa team. We have alao had occaaion to expend aignificant 
ataff tiaa coapiling inforaation only to bo told that it ia not 
iriiat GAO wanted. Theaa situatlona can ovarahadow cooperative 
efforta. However, when GAO's requests are clearly foraulated, as 
they often are, we believe the Departaant providea tiaely and 
responaiva inforaation with little waatod tiaa and effort. 

QUISTIOW 41 Oaaarally, tha Dapartaeat and ita ooaponaat aganolea 
have baooaa aoro aggxaaaiva ia daaylag the Oeneral Aecountlag 
Of flea aooaaa to a broad range of Dapartaeat raoorda and personnel. 
It haa alae qneatlonad OAO'a right te eonduot a review of the 
extant of aarootioa traffioklng and aoaay laundering in Panaaa, 



24 

••••rtlB9 that OM) has BO aatkerity to rariwr •otlTltl** that AT* 
BOt "atattttorllT er««t«d.« 

Doaa tlia Jnatloa Dapartaaat plan to eeatlaiia Ita laalataaoa ea 
axtraaaly aarrov and ^aatloaabla iatarpratatloaa of tba 
authorityof tha OAO to parfoxa ita work and in ao dolag to aarra 
tba Con^raaa? 

ANSWER: The Departaant's policy ia to cooparate with GAO 
investigations and studies that ara within GAO'a statutory 
authority. GAO's authority is Halted to financial audits (31 
U.S.C. S 712) and "avaluat[iona] of . . . "prograaCs] or 
activlt[les] tha Governaent carries out under existing law" (31 
U.S.C. S 717(a)). Ne recently expressed to GAO our concerns over 
the scope of its proposed study on "Money Laundering and Narcotics 
Trafficking in Panama." He atated that we would "be pleased to 
participate in the GAO atudy, but only to the extent it focuses on 
U.S. Government activities." Although money laundering and 
narcotics trafficking in Panama obviously are not United States 
Government's activities, we have made it clear to GAO that the 
United States Government assistance to the government of Panama 
with respect to those problems ij^ activities that GAO is 
authorized to review under its statute. 

There is one United States Government activity that GAO inquired 
about as part of its Panama study that we believe is beyond GAO's 
authority. He informed GAO that its study could not properly focus 
on the United States Government activity of negotiating a Mutual 
Legal Assistance Treaty, because that is not a statutory activity, 
but rather an exercise of the President's constitutional authority 
to conduct international negotiations. This Department has long 
taken the position that under 31 U.S.C. S 717(a), GAO may review 
only statutory and not constitutional activities. S£fi, e.g.. 
Memorandum for the Counsel to the President, from John M. Harmon, 
Assistant Attorney General, Office of I^egal Counsel, 3 Op. O.L.C. 
415, 420 (1978). 

Q0S8TI0M 51 Keoantly, tba CIA bas rsfnsad to oeoparata with 
Inveatigations and studlaa oonductad by OAO at tba raquaat of tba 
Judloiary committee. The CIA bas asserted that legally it ia only 
aecouatable to tba Houaa and Senate Intelligence Comaitteea. 

An offioial of tba CIA recently wrote OAO and stated that CIA 
information "ia discuaaad azolusivaly with tba Intalliganoa 
Coaaittaaa of tba Ronsa and Senate la keeping, with tba 
datamlnation of tba Congraaa to Teat by atatuta responsibility for 
intelllgenoe oversight in these two ooBaittee(s) .*< 

Haa tba Departaent laauad any legal optatona or provided tba CIA 
with adTioe oonoemlng tbla iasue? Iff ae, pleaaa provide tba 
Coaaittaa wltb tbaae opinioaa and all related doouaantatloa ea tba 
•attar. 
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Do you pMrawMlly mvpert th* CZA*« positiea, aad !• it lamllT 
jiMtifladT 

It so, plWM* prortte th« Ceaaltta* all l««ai epialoaa and 
4oauB«nt«tlea la aoppert eC your pealtlen. 

AMSMER; Thara ara no publlahad or publicly availabla Dapartaant 
leqal opiniona or analyaaa on thaaa iaauaa and, undar tha Executiva 
Branch policy on tha confidentiality of Oapartaant of Juatlca lagal 
advice, we cannot diacloaa whether any coaponent of the Departaent 
has provided le^al advice to the CIA or any other client concerning 
the issue. The Departaent agrees with the CIA that GAO is 
specifically precluded froa accaaa to Intelligence inforaatlon by 
the Intelligence Overalght Act, Pub. L. No. 96-450, S 407, 94 
Stat. 1975, 1981 (1980), found at 50 U.S.C. S 413. As its 
legislative history aakes clear, tha Intelligence Overalght Act 
establishes a comprehensive scheae for congressional oversight of 
intelligence activities that constitutea tha exclusive aaana of 
congressional oversight. 

QDB8TI0V Ci Has the Departaeot reoeived ooaaualoatioaa (either 
foraal or iaforaal) froa ladividuala outaida of the Departaent 
ooncarniBg tha U.S. •ontenelag Coaaissloa's proposed orgaaiaational 
aanotioBS? If so, please Hat those persona la the Judicial 
branch, ia other aganclsa of tha Bzaoutlve braaoh iBOluding tha 
Bzaoutive Office of the President, and the private aeotor froa whoa 
tha Dapartaaat haa reoeived aaoh ooBBuaioatloBS. 

ANSWER: The Departaent of Justice does not aaintain logs or 
records of all incoaing coBBunicationa, and a nuaber of persons who 
were enployed by the DepartBent during the Sentencing CoBaission's 
consideration of proposed sentencing guidelines for organizational 
offenders have since left government service. He recently 
responded, however, to a siallar Inquiry froa Senator Carl Levin 
concerning the Departaent'a role In the developaent of 
organizational sentencing guidelines. A copy of that response 
(with attachaents) is enclosed in Appendix I. 

In addition to tha contacts identified in the Levin letter, we ara 
aware that since March 16, 1990, Deputy Assistant Attorney General 
Paul Maloney aet with representativea of the National Association 
of Manufacturers and other business groups. 

QOSSTIOM 71 Of tha ladlvidnals and orgaaiaatleas proaaouted for 
anviroaaeBtal criaaa aiace 1985, pleaaa identify tboaa dofeadanta 
vbo had baaa previously ooBvieted of a eriaiBal anvirenaental 
offease. 

ANSWER: Unites States v. Jaaea L. Holland, Or. 83-0891, S.D.Fla. 
(A probation revocation) 

On Hay 27, 1988, Holland waa sentenced on probation revocation to 
alx Bontha of laprisonaent, a $10,000 fine and banned froa the 
construction business in the Florida Kaya until 1990.  Tha Corpa 
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of BnglnaerB caught his taulldoslng 3 1/2 acr«« of aangrov* svaap 
at Coco Plua Beach without a penit and p«rfor>lng lapropar 
bulkheadlng and dock construction at Kay Colony Beach and Long Key 
(all located in Mangrove County) without proper peraite and in 
violation of perait requireaants. 

On February 21, 1984, Holland entered into an agreement which 
included a guilty plea to 11 aisdeaeanor violations (8 under the 
Clean Hater Act, 3 under the Rivers and Harbors Act). Holland, 
the owner of Middle Keys Construction Company, constructed 
bulkheads and piers at twelve sites in the lower and aiddle Florida 
Keys between May 1980 and August 1983 without obtaining the 
required permits from the United States Army Corps of Engineers. 
The original sentence was suspended. 

Onited States v. Sam Jenkins. Jr. and Sea Port Bark SUPPIV. Cr. 88- 
56-TB, W.D. Wash. 

On January 27, 1989, Jenkins and his company were each sentenced 
to a $1,000 fine resulting froa guilty pleas entered on December 
16, 1988, to the negligent discharge of pollutants (arsenic, lead 
and zinc) from Sea Port's mulch manufacturing process into 
Commencement Bay. This is the first prosecution in which an 
individual was charged as a repeat offender for an environmental 
crime. 

On August 29, 1986, following similar guilty pleas. Sea Port was 
sentenced to a $2,500 fine, with $1,500 suspended. Jenkins was 
sentenced to a $2,500 fine, with $2,250 suspended. One year of 
probation was imposed upon both defendants. 

Q0B8TI0M 81 At its Quaatioo faoility, the FBI offers the VatieaaX 
Academy training prograa for state and looal police. la the ooalag 
years, the FBI will have to iaorease Its own use of the tralaiag 
aoadeay to acooaaodate FBI new ageat olasses of 900 traiaeea or 
aore. Will the FBI coatlaue to aaka available to State and looal 
police the very valuable Satioaal Aoadeay Program at ourreat 
levels? 

ANSWER: In the coming years, the FBI will increase its own use of 
the Training Academy to accommodate training for FBI New Agent 
classes of 900 trainees or more per year. Space limitations, 
staffing needs, and chiuiging training needs require FBI managers 
to constantly review and adjust the Academy's training priorities. 
In addition to training the FBI work force, the Academy has 
accommodated basic DEA training since FY 1986. While committed to 
the National Academy, which was created by Congress under the 
Omnibus Crime Control Act of 1968, the FBI is very reluctant to 
consider eliminating any National Academy sessions. The FBI trains 
approximately 1,000 state, local, and other police officers during 
the four National Academy sessions every year. This option is now 
being considered because of our own pressing training needs. The 
Department must give priority to the training of new FBI Agents and 
to in-service and aanageaent training for our own on-board work 
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force. This la a pwriod of transition because we project a major 
shift in the Agent work force in the coalng years. Between FY 
1991-1995, the FBI will be training up to 4,300 New Agents and it 
is estiaated that, during that tl>e fraae, approxlaately 35% of our 
Agent work force will have less than five years' experience. 

QnESTlOV ti There have been press reports regarding judieial 
findings of proseoatorial alsoonduot. In the noat reoent report 
by the office of Vrofesslonal Besponsiblllty (OPB) at the 
Oepartaent of Justice (covering the year itsa), there was a 
"notable increase over the previous year in the nuaber of 
coaplaints alleging abuse of proseouterial or Investigative 
authority." Even Federal judges have occasionally identified 
abuses. Please give us a report on the disposition of all cases 
in which there are allegations of nisceadttct by •sabers of the 
Departaent, including 0.1. httemeys or their assistants, which 
were investigated in the past 9 years. Tou need not identify the 
individuals involved. 

ANSWER: OPR has reviewed Its records involving allegations of 
abuse of prosecutorial or Investigative authority and 
unprofessional or unethical conduct on the part of attorneys in the 
Department, Including U.S. Attorneys and Assistant U.S. Attorneys. 
The period covered is calendar year 1985 through calendar year 
1989, the last year for which statistics are available. During the 
period, OPR closed 326 natters involving these categories of 
alsconduct. A breiOcdown of the nuaber of OPR aatters closed during 
each year is set out below: 

19S5 198« 19S7 19S8 UM. 
30 74 84 72 66 

The aajority of the allegations of abuse of prosecutorial or inves- 
tigative authority and unprofessional or unethical conduct on the 
part of Departaental attorneys were not substantiated. Allegations 
of alsconduct were substantiated in a total of 19 aatters, or about 
6% of the cases closed during the period. In another 17 aatters, 
the subject of the allegations resigned or retired before the 
conpletlon of the investigation or the iaposltlon of discipline. 
In soae instances, resignation or retiraaent aay have been for 
reasons unrelated to the allegations. 

In cases where allegations of alsconduct were substantiated, 
various forms of disciplinary action were teUcen. (It should be 
noted that OPR is responsible for fact-finding to deteralne whether 
or not alsconduct occurred and is not responsible for iaposing 
discipline. The overall disciplinary authority with respect to 
Departaent attorneys is the Deputy Attorney General.) Disciplinary 
actions taken included r^priaands, written and oral adaonishaents, 
and in soae cases, suspension or reaoval. The OPR records for the 
five-year period Indicate that there were five aatters which 
resulted in repriaanda, four which resulted in written or oral 
adaonishaents, one which resulted in a suspension, and two which 
resulted in terainaticn or reaoval. 
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Regarding th« incraas* in tha nuabar of aattara Involving tha abuaa 
of proaacutorial or invastigativa authority notad In OPR'a Annual 
Report for 1988, >oat of that incraaaa waa. attributable to 
allegationa of inveatigatory abuae directed againat apacial agenta 
enployed in Departaental coaponenta. Tha figurea developed for 
thia reaponae indicate that the nuaber of auch allegationa againat 
Departaent attorneya haa reaainad relatively conatant over the laat 
four yeara for %rhich atatiatica are available (1986-1989). 

QUBSTIOII 101 What propoaala of the rederal Court Study Coaaittee 
doea tha MainlatratioB aupport? Plaaae apeolf ieally addreaa the 
aubjaota of noa-aoqulaacaaoe and the aohaduled eliaination of the 
Parole Coaalaalon, both of whloh are addreaaad in the final report 
of tha Federal Court Study Coaaittee. 

ANSWER: The Departaent of Juatice aupported tha work of the 
Federal Court Study Coaaittee (FCSC) during ita lifatlae. 
Aaaiatant Attorney General Edward Dennla waa a aeaber of the 
Coaaittee. 

Hoat of tha recoaaendationa of the FCSC were directed to the 
Judicial Branch. Aa I teatified before the Coaaittee on January 
31, 1990, and aa Aaaistant Attorney General Stuart Geraon testified 
before a aubcoaaittee of the House Judiciary Cosmittee In Septeaber 
6, 1990, a healthy respect for the concept of separation of powera 
requirea that we defer to the Judicial Branch on aattera of 
internal aanageaent of the Judicial Branch. For the Coaaittee'a 
convenience, both of our atateaenta are included aa Appendix II. 

Despite our atrenuous objectiona, aa outlined in ay testlaony 
before the FCSC, the Coaaittee aade a nuaber of recoanendatlons on 
what criainal cases should be brought in the federal courts and 
certain other Issues of criainal law and procedure, deteralnate 
sentencing and aandatory ainiaua aentences. Tha Adainistratlon 
continuea to atrongly oppoaa these recoaaendationa. 

During conaideration of a bill to iapleaent soae of tha 
recoaaendationa of the FCSC, there were aix specific proposals with 
respect to which the Adainistratlon opposed or recoaaended changes. 
Notwithstanding tha Adalniatration'a reaervations, Congraaa enacted 
a reaidual atatuta of liaitations that aay interfere with 
enforceaent efforts, eliainated the possibility of reaoving certain 
clalas againat federal officiala froa atate to federal court; 
provided aupplaaantal juriadiction; extended the Parole Coaalaalon 
without providing for an orderly phaae-down; extended the 
Bankruptcy Adainlatrator prograa that ahould be folded Into tha 
United Statea Truateaa; and clouded the rulea of vanua. Pub. L. 
101-650, title III. 

With raspact to tha propoaed five year extenaion of tha Parole 
Coaalaalon, tha Departaent favors an orderly phaae-out. With 
respect to tha subject of non-aoquieacanca, tha Departaent'a 
poaltion la that tha Report aiacharactarisea tha current policy of 
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th« Social Security Administration (SS&) with raapact to 
acquiescanca in holdings of tha Unitad Stataa Courta of Appaala. 
Sinca 1985, SSA has followed a ganaral policy of acquiescanca in 
circuit court law, and has published over 40 Social Security 
Ac«iuiescanca Rulings specifically following circuit court holdinga. 
As sat out in ita most recant rulaa published in the January 11, 
1990 Federal Ragiater (55 Fad. Rag. 1012), SSA's current policy is 
to publish Acquiescence Rulings when a dataraination ia aada that 
a circuit court holding conflicta with SSA policy and tha 
Governaent has not sought ftirther review of that decision. In Its 
final rules, SSA also reserved the right to relltlgate issues in 
circuits in which Acquiescence Rulings have been published, under 
very specific circuastancea. Tha Departaent of Juatica aupporta 
SSA'a currant acquiescanca policy. 

QDBSTim 111 Tha oaaeral Aooouatlag OCfica iaauad 3 raporta oa 
•anagaaent probleas related to the laaigratien aad Vaturaliaatiea 
Sarvioe (ins). in addition, a Departaaat atudy by the Juatloa 
Kaaageaent Dlvlaion (JMD) alao idaatifled aaaagaaaat problaaa 
within ixa. IB ooaaaatlng oa one of tha OAO reporta 
(aA0/aSD-»l-2a), the Departaeat aaid that it had aatabllahad a 
panel to raviaw tha dafieleaeies aad deaiga a prograa atratagy to 
rasolva thaa. I uadarataad tha atudy haa baea ooaplatad. 

a. Vlaaaa outline the aajor eeaolualoaa aad raaoaaaBdatioaa. 

b. What action has tha Departaent taken to iaplaaeat tha paaal'a, 
OAO'a, aad JMO'a reooaaeadatloaa? 

e. What, If any, raeoaaaadatioaa will you not iaplaaaat, and why? 
d.  How loag do you aatiaata it will take to eorreot tha probleaa 

idaatlfiad ia these reports? 

a.  What additional raaouroas, if aay, will ba aaadad to iaiplaaaat 
tha raeoaaaadatioaa? 

f. What, if any leglalatlTa ohaagea are needed to help laproTe 
the •aaageaaat probleaa at IMS? 

g. What atepa hare yon establlahed to eaauze theaa probleaa are 
tally addressed and eerrooted? 

ANSWER: The audita and atudies referenced in your queation were 
conducted and iaaued over a period of three yeara and examined 

*T»»l«ir»fclon Management; Strong Leadarahip and Kanagaeent 
Raforaa Heeded to Addreaa Sariom BTfthlWt (6AO/GGO-91-28, Jan. 
23, 1991); Information ManaaeMnts Imiaratlon and Waturaliiation 
service Lacka Ready Access to Eaaential Data (GAO/IIfTEC-90-75, 
Sept. 27, 1990); Financial Managementi IMS Lacka Accountability 
and Controla Over Ita Reaourcaa (GAO/AniD-91-20, Jan. 24, 1991). 

52-870 0-92-2 



virtually arrary aspaot of manaqmmunt at th* Zialgratlen and 
Naturalization Sarvioa. 

Ttaa Individual findlnga and raco—andationa of aa<A of tha audita 
and attidiaa hava aach aaan apacif ic raaponaaa froa tha Dapartaant 
and/or tha laaigratlon and Katurallzation Sarvica. In auaaary, thay 
portray an agancy with aarloua problaaa in tha following araaat 

• lack of Banagaaant diraction and dlaeiplina; 
• organisation and atructura; 
• aorala; 
• financial aanagaaant, with aapbaala upon intamal 

controla ralatad to financial aanagaaant; 
• budgat foraulation and axacution; 

• davalopaant and iaplaaantation of ADP aupport for 
agancy prograaa and operationa; and 

• paraonnal devalopaant and utilization. 

Tha taak of tha Carlaon Panal, rafarancad in quaation 13, waa to 
axaaina tha laaigration and Naturalization Sarvica at tha "aacro" 
laval and to davalop a aanagaaant approach and atratagy for 
raaolving tha aajor problaa araaa idantifiad in tha audita and 
atudiaa. Tba aajor findinga and racoaaandationa of tha Panal 
inoludad tha following: 

• that, dua to ita aiza and divaraity of aiaaion, 
tha Zaaigration Sarvica ia an axcaptionally coaplax 
organization to aanaga; 

• that, dua to ita racant, wall-publicisad diffieultiaa 
and to uncartainty around ita atructura and raportlng 
ralationahipa, aorala in tha agancy ia vary low; 

a   that tha organizational atructura of tha agancy auat 
ba finalisad aa aoon aa poaaibla; 

• that raporting ralationahipa and linaa of coaininication 
auat ba ra-aatabliahad and/or clariflad aa aoen aa 
poaaibla; 

• that aajor afforta auat ba aada on tha aanagaaant and 
adainiatrativa aida of INS to ractify aignlficant 
problaaa, aapaoially in tha araaa of> 

AOP aupport and davalopaant 
funda control 
budgat feraulation and axacution 
accounting ayataaa, and 
procuraaant activltiaa; 

a   that tha rola of tha Ragional Offloas auat ba 
radafinad and darifiad ao that thooa offlcaa function 
aa iaplaaantara of agancy policy rathar than craatora of 
policy on a ragion-fay-ragion baala; 

• that INS raqulraa ita own intamal audit capacity to 
anabla tha Ooaaiaaionar to axaalna and raoolva iaauaa aa 
thay orioa within IMS; 

a that INS raqulraa a aingla, cantral focal point for tha 
conduct of all aacurity activltiaa to anaura that 
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••curity oanommm   ara glvan •daquata walght in th* 
conduct of agancy actlvitlaa; and 

•   that INS raquiraa a cantrally oparatad dlaciplinary 
raviaw function to anaura propar aanaltlvity aganoy wida 
to iaauaa involving aaployaa alaconduct. 

Tha findinga and racoaaandatlona of tha Carlaon Panal 
ara baing iaplaaantad.  Tha naw organisational atructura la baing 
put into placa.   Thla atructura la daaignad to provida tha 
fraaework for iaplaaantation of tha raco—anrtwtiona. 

Tha only Carlaon Panal i ai iiaaaiiiliit Inn not apacifically baing 
ii^laaantod aa aada ia tha raporting ralationahip of tha Ragional 
Officaa in tha naw atructura. Nhila thia ralationahip ia not 
preciaaly tha aaaa aa that racoaaandad by tha Carlaon Panal, ita 
intant — to liait and raatructura tha rola of thaaa officaa — ia 
tha aaaa aa racoaaendad by tha Panal. 

Full iaplaaantation of tha Carlaon Panal racoaaandationa, aa wall 
aa thoaa of GAO and JND, will raquira aavaral yaara. Tha Panal 
itself notad that tha changes in tha agency will raquira long-tara 
and dedicated senior aanagers, and looked to a tera of three to 
five years to accoaplish the task. The redesign and iaplaaentation 
of aajor agency systeas, autoaated and otherwiaa, will require both 
aignificant funds and a substantial aaount of tlaa. Thia does not 
aean that aajor changes cannot be felt relatively quickly, as tha 
agency gathers aoaentua toward tha changea that are required; it 
siaply recognizes that change of the aagnituda identified in tha 
audits and studies cannot ba accoapliahad quickly. 

He do not, at thia tiae, have spaciflc aatiaataa of additional 
raaource or statutory requiraaents necesaary to lapleaent the 
required changes. 

QtrEBtlom lai Xa Jaauary of this year, tha Oaaeral Aeeonatiag 
Offloa (OkO) isa«ad a report ea jm fiaaaoial aaBagaaeat ia vhioh 
it statedI 

n»* priaarr aoeotmtlag ayataa iem* set pre^da 
ooaplata aad aoeurata fiaaaeial iaforaatiea oa tha 
results of its prograa aad adalalstrativa 
eparatioaa. Por fiaoal year iMt, there ware 
differeaees aaouatiag to $t4 alllioa between tha 
balaaoas recorded ia tha m priaary aooouatiag 
ayatea aad tha fiaaaeial reporta subaittad to tha • 
Departaeat of the Traaanry. As a result, zm does 
aot kaew the total aaouat of fuads it has available. 
Ia additioa, aaaagara are aet raoeiviag tha 
fiaaaoial aaaagaaeat iafozaatioa aeeded to 
adaqnataly ooatrol tvnim aad evaloata program 
oparatieaa. 

VU kaa leag axpaziaaoad problaas la previdiag effeotiva, quality 
aarvioa ia adjodloatiag applleatioas for aliaa baaeflta.  This 
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OMaU.tt«« eeatiau** to hmmx ooaplalata •beat loag waitlag liaaa, 
phoaa oalla that go uaaaawarad, aad axeaaaiT* applloatlea 
prooaaalag tiaaa. ino'a ovarall aaBagaaaat raport aetad that fuada 
for adjudloatlea aad aaturallsatloa hava doublad ovar tha paat 
aavaral yaara, whlla orar tha aaaa porlod tha workload haa 
laoraaaad oaly aodarataly. Moaathalaaa, la April zm agaia 
iaoraaaad application prooaaaiag faaa. Thaaa faaa hava aaarly 
triplad OTOr tha paat thraa yaara. 

<l) If iadaad IMS eaaaot adaquataly ooatrol fnada and aralaata 
prograa affaotivanaaa, oa what baaia haa iva datazmiaad that ita 
aaarly thraa-fold iaoraaaa ia applieatioa faaa ia juatifiad? 

AHSWER: Funda aaaociatad with tha Exaalnationa Pea Account ara 
closely tracked by INS. Thla account la the sola funding aourca 
for the INS Adjudlcatlona prograa and providea a algnifleant level 
of funding for nany programs which support Adjudlcatlona 
activities. Recent legislative changes are causing an Increaaa in 
Adjudications workload. Additional offlcara and aupport personnel 
are being recruited, hired and trained aa rapidly aa poaaibla. 
Until the workload atabilizea, however, tha true iapact of tha aany 
new initiatives which Congress has aandated cannot ba coapletely 
•easured and there aay be sona tenporary degradation in the level 
of servicea provided. 

Becauaa application feea ara tha sola aourca of direct prograa 
funding and a significant aourca of support prograa funding, all 
increasea in processing coata must be passed to the beneficiary of 
the service. The methods and procedures used to establish the fee 
levels were consistent with those conducted in prior years. Tha 
formula used to determine fees containa several coat eleaenta 
which, added together, conatltuta the cost per application. The 
elements Include: 

(a) Direct and indirect professional and clerical coata par 
application; 

(b) Actual and projected general expenaa coats; and 
(c) Non-revenue work coata. 

Increasea in application feea were juatifiad for a number of 
reaaonat Flrat, ainca fee lavela were laat set, dramatic increasea 
occurred in data and coaaunicationa coata, aa wall aa computer 
hardware and systema developmental coata; aecond, feea were 
Increaaad to cover the coata of refugee and asylum proceaaing (feea 
aay not be charged for proceaaing these appllcationa), which were 
previously funded through an appropriation; third, coata aaaociatad 
with Federal Bureau of Invaatigation (FBI) name and fingerprint 
checks, previously absorbed by tha FBI, ara now covered by tha 
Exaalnationa Fee Account. 

Since the INS Adjudlcatlona Prograa ia no longer a line item in tha 
budget, INS oust recover from application fees All costs involved 
in the adjudications procaaa, including refugee and aaylua 
appllcationa and FBI checka.  Since no other reaourcea axlat to 



fund adjudicat'lon* procasalng, INS changad tha faa atructura to 
provj^a 100 parcent ftindlng. 

(2) Plaaaa aupply tha Coaalttaa a eopy of tha atudy npen vhioh 
IJU'  April 11, l««l faa-achodula lacraaaaa waxa baaad. 

ANSWER: There was no foraal report prepared, however, INS 
conducted a substantial evaluation for the purpose of deteralning 
the fee levels. The INS Fee Schedule was based on three components 
which determined the fee level for each type of application or 
petition. First, from an analysis of the professional houra, 
clerical hours and average grade (varies according to case type and 
geographic area salary differential), a determination of the direct 
personnel costs of processing each type of application was made. 
The direct costs associated with adjudicating a case dictate tha 
fee differences among case types, except for the addition of costs 
incurred which are external to tha INS (primarily FBI name and 
fingerprint clearances) and card production costs. Rates for 1991 
and 1992 will be somewhat higher due to normal salary scale 
increases. 

The second component in each fee computation is indirect costs for 
case processing, which are significantly higher than direct costs. 
Included in the indirect costs are both one-time costs and 
recurring costs.  Recurring costs include the following: 

• actual data and communications charges assessed by IKS 
Information Systems Division and the Department of 
Justice; 

• office rent; 
• telephone and postage charges; 
• general information services; 
• personnel support services; 
• engineering support services; 
• general administrative services; 
• equipment costs and depreciation allowances; 
• systems software maintenance costs; 
• mail, file, recorda and data entry services (Including 

federal and contract employee costs); 
• forma and publication printing; 
• management costs including headquarters and regional 
adjudications staffs; 
• outreach and appellate personnel; 
• training and travel costs; and 
• legal expenses, including litigation sattleaent costs and 

representation. 

Among the one-time costs are included such Iteas aat 

• eoqniter hardware for major systems; 
• office moves and renovations; 
• furniture acquisition; 
• special contracts; and 
• systems software developsMnt. 
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To pracluda axtrea*, on«-year {•• Incraases to cov«r auch aajor 
expenditures, wa try to spread these costs over several years and 
use the fee account carryover balance. The recurring and one-tiaa 
costs total $43.40 per application. 

The third component of the fees is the "surcharge" which covers tha 
costs of certain prograa areas which are not included in an 
appropriation but, which by congressional direction, aust be funded 
from the Examinations Fee Account.  Included in these costs ara: 

• funding for the overseas and refugee programs; 
• the Asylum Corps Program; 
• the Adjudications Programs on Guam and the United States 

Virgin Islands; 
• services for diplomatic-status aliens; 
• services for fee-waived applications in accordance with 

8 CFK 103; and 
• approximately two-thirds of tha eaployment document 

requests. 

Tha current surcharge is $8.74 per application. 

O) What was the application fee for eaoh of tha felXowlBg oa 
Jamuary 1, ItaSi  (X) 1-130 (2) I-<00, aad 

(4) ^-4007 What is tha fee for eaoh of these today? Mom loag did 
it take 1KB to adjudicate eaoh of the above petitions in January 
ifsa la Houston, Los Angeles, Miami, and Maw Toxk? Bo* long deaa 
it take in aaeh of those eitlas today? 

ANSWER: 
1-1-88 5-4-89        4-11-91 

X-130     $ 35 $ 40 $  75 
1-600     $ SO $ 75 $ X40(*) 
M-400     $  0« $ 60** $  90(*)*** 

(•)  Pee includes charge for FBI fingerprint and nama check. 

•   Courts charged $50 fee for naturalization petitions. 

••  INS N-400 fee, effective 12-89, does not include $50 
petition fee charged by the courts. 

*•• $50 fee for naturalization petition will not be required 
after 10-1-91 because of administrative naturalization. 

1-130 petitions 1 In 1988, most 1-130 cases for tha offices for 
which information was requested, were filed locally and forwarded 
to ports of entry for adjudication. Processing times varied from 
several weeks to several months, depending on the season and port. 
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Pr*««ntly, th« I-130S for Loa Angalaa ar« fllad with th« W*at*m 
Sarvlca Cantar, which procasaaa proparly doeuBantad casaa In 
approxlaately 35 daya. In Houaton and Miaal, 1-130 caaaa ara filed 
locally and forwarded to the Southern Service Center for action. 
Current proceaaln? tlae la approxlaataly 75 daya. In Haw York, I- 
130 casea are filed locally and forwarded to the Eaatam Service 
Center for action, noraally coBplated within 45 daya. Patltlona 
for laraedlata ralatlvaa aay be filed and proceaaed locally In 
conjunction with appllcatlona for peraanent reaidance. In auch 
caaaa, all the offlcea aantloned have proceaalng tiaaa ranging froa 
a low of 120 daya to nearly one year, depending on caae coaplexlty, 
tine needed to obtain axiating filea and aaveral other factora. 

I-60Q Dctttiona! In all INS officaa, auch caaaa receive the 
higheat priority. Few take aore than 14 daya in an expedited caae 
and 60 daya in an ordinary caae (required for fingerprint and naae 
checka). Caaaa taking longer are uaually the reault of dlaputad 
docuaentation or illegible fingerprinta rejected by the FBI. 
Current procedurea even provide for pre-flling fora I-600A to 
elialnate entirely the fingerprint clearance delay. 

M-400 appllcatlona; INS doea not have accurate data for proceaalng 
tiaa of H-400 appllcatlona during 1988. Total proceaalng tiae 
including INS and the courta varied greatly. Several taak forcea 
which were dlapatched to large district officaa during the paat few 
years alao cauaed processing tines to vary. Current INS proceaalng 
tiaa for naturalization in Loa Angelas la 60-90 daya (raault of a 
local task force); in New York processing tiaa la 60-90 daya; in 
Houaton proceaalng tiaa is about one year; in Miaal processing tiae 
la 120-180 days. Local aanagera report that in Miaal and Loa 
Angelea current processing la faater than in 1988, in Houaton it 
la alower, and in New York it la eaaentially unchanged. Hew 
resourcea requested for 1992 will addreaa theae problaaa as will 
the change to adainiatratlve naturalization. 

QDXSTIOM 13t OAO, the Justie* laapaeter OaBaral (la), the Juatlea 
lUBagaaaat DiTiaioa, and othera have reported aerloua waakaasses 
la xm* flaaaoial aaaagaaeat ayataa.  For azaaplei 

la I9a4, OM reported that xm had daliaquaat aeoouata 
reoelvabla of «1X8 alllioa (aM>/oao-S4-a<, July 1984); 

—  la 1988, OO reported that Xt»   aaadad aa iaprerad debt 
oollaotlea syataa (aM>/aaD-88-ia, Mar. 198C)} 

ia 1989, the jnatloe Maaageaeat Dtwiaioa said that ZMI did aet 
•aiataia adaqnate ooatreX over flaaaoial raaooroas la fIsoal 
year 1988 (JMD report 89-9, Fab. 1989); aad 

~  also la 1989, the Joatiea xa rapertad that XU wm  highly 
valaarabia to fraud aad abnaa (xa report, Jtily 1989). 
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(X) OiTCB th«a« loagstaadiag eoBoarBa, what ataps hava yon takaa 
ovar tka p«at aightaaa aoatha to addraaa IMS' flnaaalal •aaagwaaat 
ataortfallB? 

ANSWER:  INS financial Banagement initiatlvaa includa: 

• Centralized control of Paraonnel Sarvicaa and Beneflta 
funda, including authority to hire; 

• Establiahaent of a comprehensive quarterly budget review 
process; 

• Conversion to FNIS, the Departaent of Justice's 
accounting systea; 

• Strengthened requlreaents for the perforaance of standard 
accounting procedures (such as reconciliations) and for 
aliainating accounting backlogs; 

• Renoting of accounting work to achieve productivity 
efficiencies; 

• Establishaent of a conaercial lockbox systea to collect 
Inspections User Fees. (Estimated cost saving aa a 
result of decreased check float tiae was $107,028 in 
1990.); 

• Perforaance of desk audits of Inspections User Pees 
reaittances. ($1,233,670 has bean collected in 1991 as 
a result of these reviews.); 

• Participation in joint INS/Custoas Service user fee 
audits. ($118,055 in unpaid user fees were disclosed by 
a recant review.); and 

• In January 1991, the launch of a aajor initiative to 
improve debt collection processes and systeas. 

(2) What aetioBs have you takaa to lapleaeat OAO's reooaaeadatioB 
to establiah a group of f laaaolal aaaageaeat experts to assist you 
ia fiaiag IMS* fiaaaeial aaaagaaeBt prebleas? 

ANSWER: The INS financial aanageaent probleas are a aubset of the 
broader set of aanageaent probleas described throughout the reports 
aentioned above. Over the last eighteen aonths, senior Departaent 
officials and Coaaissioner KcNary have worked closely to address 
the full spectruB of aanageaent probleas in INS. Ne did not 
establish a group of financial manageaent experts as recoaaended 
by GAO. However, we did establish a group of experts with broad 
aanageaent expertise, trtiich included expertise in Federal and 
Departaent of Justice financial aanageaent. While we agree that 
financial aanageaent is an especially critical problea within INS, 
we felt that it would be aost appropriate to acquire expertisa 
which could focua on the entire spectrxia of aanageaent probleas. 
Financial aanageaent is an especially iaportant, but integrated 
part of the overall aanageaent function; therefore, we have been 
careful not to focus on financial aanageaent independent of the 
broader set of aanageaent Issues. 

We contracted with the National Acadeay of Public Adainiatration 
to exaaine the entire spectrua of aanageaent probleas at INS. 
Their report, referred to as the "Carlson Report" was issued in 
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FaJsruary, 1991. Tbm raport i •! IWIIIIB •«vm:«l actions, •owa of 
which ar« alraady undarway and othara which will raquira aora tiaa, 
sinca thay ara dapandant upon tha broader isauaa and 
racoaaandationa rafarancad abova. Tha Carlaon report aaXaa a 
nuaber of recoaaendations for financial aanageaant. One laportant 
recoaaandation ia tha replacaaent of tha INS accounting ayataa. 
Tha Dapartaent and INS have jointly Initiated a long tera project 
to convert the preaent INS accounting ayataa to the Dapartaent of 
Juatice Financial Nanageaent Information Syataa. Thia project will 
last four to five yaara. 

QOMTIOM 141 Over tha laat five yaara, haa tha Departaaat'a Of flea 
of Legal Couaaal laauad aay eplaioaa related to the laauaaoa and 
iaplaaaatatioB of aatioBal laeurlty Daolaioa DireotiTea (llSDO'a)? 
If ao, pleaaa proTida a Itat of these opialoaa, laolndlBg tha 
title, aubjaot, and the date of iaanaaea. 

ANSWER: There ara no published or publicly available Office of 
liegal Counsel legal opinions or analyses on this issue, and under 
the Executive Branch policy on the confidentiality of Dapartaent 
of Juatice legal advice, we cannot discloae whether the Office of 
Legal Counaal haa provided legal advice concerning the iaaua. 

QOUTIOH isi Oa Oeoeabex 9, l»90, aiu> released a r^^xt titled 
"laforaatloa Saaoureaa, Preblaaa Persist ia Justioa's hOP 
llaaag««eat and Oparatioaa" (O&O, Ziinc-91-4). Ia thia report, O&O 
aada reference to three apeoifio reooaBeadatloaa to atraagthea the 
maaaga«eat of iaforaatlea reaonroea vithla the Dapartaaat. 
Jissistaat httoraey Oeaeral laary rilcklager's respoase to this 
report, dated April S, iftl, failed to spaoifloally addreaa theae 
raooaaeadatioBS. Please prorida ia detail hew the Dapartaent will 
eeaply with eaeh of tha three rannaaaadatieas. 

ANSWER: Tha firat recoaaandation waa that, in order to atrengthan 
Departaental aanageaent, I eatablish a Dapartaental Caae Nanageaent 
Syataa. Thia effort haa been under way at tha Dapartaent alnca 
laat auaaar, when the Aaaistant Attorney General for Adainiatration 
co^iaalonad PEDSIM (the Federal Systeas Integration and Nanageaent 
Center of tha General Servicea Adainiatration) to conduct a 
conaolidatad requiraaanta analyaia of all of the Dapartaent'a caae 
aanageaent inforaation neada. Thia will include not only the 
United Stataa Attorneys and the aiv litigating diviaiona, but alao 
the Oepartaant'a leadership coaponenta as well, with apecific 
attention to the Office of the Attorney General and Deputy Attorney 
General.  Alia effort ia ongoing now. 

Tha aacond recoaaendation waa that tha Senior IRN Official*a 
authority in iapleaanting Departaental HM deciaions ba clarified. 
While we believe that the authorities of the Asaiatant Attorney 
General for Adainiatration, who ia the aanior IKK official for tha 
Dapartaent, ara dearly aet forth at 38 CFR 0.75 (j). (k), (1), (a) 
and (p), tha Dapartaent haa taken additional atapa to respond to 
this racoaaendatiMi. Tha IRM function has bean raorganisad to 
place, under a single Deputy Assistant Attorney General for 
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Xnferaatlen R**ourc« Mana9«aMit, all functions •••oclat*d with a 
coaprahensiva IRN prograa, including: IRM policy and ovarsigbt oC 
coi^jonant activitias, Dapartaantal IRM planning, cantrallsad data 
cantar oparationa, tha Dapartaantal talacoBBunications prograa, tha 
Dapartaantal offica autoaation prograa, ayataas daaign and 
davalopaant activitiaa, and racords aanagaaant policy, ovaraight 
and oparationa. This new structura craataa a coaplata and 
coaprahenaiva IRN prograa at tha Dapartaant and raaaphasicaa and 
highlights tha rola, responsibility, and authority of tha Assistant 
Attorney Ganaral for Adainiatration. 

In addition, tha Dapartaant is in tha process of developing an 
overall Dapartaantal IRM plan. 

Tha third recoaaendation was to augaant, where necessary, tha 
Dapartaant's central IRM office capabilities in technical and 
aanagaaant araaa, AOP contract aanagaaant, and oversight, nie 
reorganization described above has helped ua to begin that process. 
In addition, we are in the process of augaentlng our staff with 
several coaputer security specialists and with additional AOP 
contract ataff. 

Within the Departaant, quarterly aeetings of senior IRN officials 
have bean initiated to explore cross-cutting issues and to take the 
benefit of potential joint and cooperative andaavora in such areas 
as tha developaent of standards and the potential procureaent of 
services and equipaent. In addition, the Departaant has and will 
continue to participate in GSA's Trail Boss Prograa to provide key 
Departaantal AOP aanagers with tha capacity to plan, acquire and 
aanaga aajor autoaatad systaas. 

QUBSTloa l«t Wkat would be the iapaot of tha Vrasidaat's Crlaa 
bill, if eaaeted la its present form, en tha Vsdaral prisoa 
populatioBt Dhat would be tha added eost to tha prisoa srstaa 
budget as a result of this iaeraasad populatleaT 

ANSNER: Na anticipate that tha propoaed criae Bill will have scae 
effect on future prison population, but we believe this is a saall 
price to pay for tha criainal justice reforas contained in the 
bill. Thus, wa reject this question's iaplicit praaiaa that 
putting aora violent criainals in prison is harmful. 

There are faiw aattars of deeper concern to the public than violent 
oriaa. He baliava that freedoa froa violent criae ia the first 
civil right of all Aaericans. For this reaaon, tha Criae Bill will 
enact increased panaltiaa for firearms, explosives, tarrorisa, and 
sax offenses. Which will probably increaaa the total nuabar of 
inaataa within the Federal Prison Systea and keep these violent 
offenders froa coaaitting new criaes. In addition, drug tasting 
of federal offenders on post-conviction release aay affect the 
inaate population, in that it will enable us to return to prison 
those who violate the teraa of their releaae fay engaging in 
substance abuse. We believe that public safety is enhanced by 
holding violatora aooountabla. W* agra* with Tiaottay Matthews, 
Executive Director of tha Aaarican Probation and Parole 
Association, who has argued that a high rate of revocations is a 
aark of a successful supervision prograa. 
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W. LsE RAWLS, ASSISTANT ATTORNEY GENERAL, U.S. DEPARTBCBNT 
OF JUSTICE, LETTER TO HON. CARL LEVIN, CHAIRMAN, SUBCOMMIT- 
TEE ON OVERSIGHT OF GOVERNMENT AFFAIRS, U.S. SENATE, DATED 
APRIL 10,1991 

U.5. DcpaftBMC 01 Jwitio 

Office of Legislitive Affairs 

• ilHl   .DC JOUO 
April 10,1991 

Tha Honorabl* Carl Lavln 
Chairman, Subcoaalttaa on Ovaralght 

of Covamaent Manaqaaant 
Comlttaa on Govamaantal Affairs 
Unltad Stataa Sanata 
Naahlngton, D.C.  20510 

Daar Mr. Chalraan: 

This rasponda to your Pabruary 31, 1991 lattar to tha 
Attomay Ganaral ragardlng avanta that occurrad laat yaar in 
connaction with tha davalopmant of santanclng guidalinaa for 
organizational offandara. 

In your lattar, you cita an April 28, 1990 articla that 
appaarad in Tha Waahlnoton Poat raporting that tha Attomay 
Ganaral had *withdr[awn] tha Oapartaant'a longatanding aupport 
for tough aandatory aantancaa for corporata criainals.* Contrary 
to tha suggaatlona in that articla, tha Oapartaant of Juatica haa 
not withdrawn its support for tough aantancaa for corporata and 
othar organizational offandara.  In fact, tha Dapartaant haa 
raitaratad tha naad for atringant aantancaa on a nusbar of 
occasions sinca tha avsnts dlscussad in tha Waahlnaten Post 
articla occurrad. 

With ragard to your spaclflc raquasts for Inforaatlon 
concamlng this aattar, anclosad ara oopias of foraar Daputy 
Attomay Ganaral Ayar's lattars of Pabruary 26, 1990 and March 
16, 1990 to tha U.S. Santanclng Coaaiaalon. Tha withdrawal of 
tha Pabruary 26 lattar did not raprasant a rapudlatlon of tha 
Dapartaant's position on tha naad for strong santanclng 
guidallnas for organizations, but rathar, as tha March 16 lattar 
statas, was proaptad by tha Attomay Ganaral's daaira to raviaw 
thoroughly tba coi^lax Issuas Involvad in aantancing 
organisational offandara bafora urging tha Santanclng Coaaission 
to adopt any particular approach. Wa ara ancloslng a copy of 
Daputy Assistant Attomay Ganaral Paul L. Malonay's Kay 24, 1990 
stataaant bafora tha subcoaaittaa on Crlalnal Justlea of tha 
Rousa Coaalttsa on tha Judiciary that dlscussas tha lattars in 
graatar dstall. 

Subsaqosnt to March 16, 1990, at tha dlractlon of tha 
Attomay Ganaral, tba Dapartaant raaxaalnad tha proposals that 
had baan undar raviaw by tha santanclng ConlBalon in ordar to 
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•nsur* that consideration was givan to tha full ranga of policy 
options and concama. On October 12, 1990, tha Attomay Ganeral 
outlined for the Sentencing Conlasion a aet of specific features 
for incorporation in organizational sentencing guidelines. 
Assistant Attorney General Robert S. Mueller, III submitted a 
draft sat of guidelines to the Conmlssion on October 22, 1990, 
that embodied those features.  Throughout the review process, the 
Department has continued to emphasize the need for tough 
sentences for organizations convicted of criminal offenses. 
Copies of the Department'a October 12 and October 22 siibaissions 
to the Commission are enclosed; the Department's proposed 
guidelines were also published last November at 55 Fed. Reg. 
46,611 (1990). 

The Justice Department does not maintain logs or records of 
all incoming communications, and a number of persons who were 
employed by the Department between September 1, 1989 and March 
16, 1990 have aince left government aervlce.  Accordingly, we 
caution that there may well have been contacta responsive to your 
requests of which we are vinawara.  Moreover, pursuant to our 
established policy of protecting the confidentiality of the 
deliberative process within the Executive Branch, we have not set 
forth any contacts between or among officers or employees of the 
Executive Branch, or the identities of the Department officials 
who participated in the formulation of the Department'a poaition 
on the guidelines. 

To our knowledge, and subject to the foregoing 
qualifications, between September 1, 1989 and March 16, 1990, the 
Business Roundtable contacted and met with Robert S. Ross, Jr., 
Executive Assistant to the Attorney General, for the purpose of 
connunlcating the Roundtable's views on the subject of 
organizational sentencing guidelines.  The Business Roundtable 
had previously met with White House officials, and the Counsel to 
the President had referred the Roundtable to the Justice 
Department as the Executive Branch's liaiaon to the Sentencing 
Commission.  Members and staff of the United States Sentencing 
Commission had contact with various officers and employees of the 
Department on the aubject of organizational sentencing guidelines 
during the same period.  Such contacts occurred at Commission 
meetings and hearings and in informal discussions.  In addition, 
Stephen A. Saltsburg, then-Deputy Assistant Attorney General for 
the Criminal Division, discussed the subject with Samuel Buffone, 
a representative of the Defense Practitioners Working Group 
Committee. 

As far as we know, the Department has not maintained any 
documentation relative to the contacts set forth above other than 
the Department's submissions to the Sentencing Commission. 

We understand that you have also sent a request for 
Information regarding the development of sentencing guidelines 

- 2 - 
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for organizational offandara to tha Counsal to tha Praaidant. As 
notad abova, Hhita Housa officials vara contactad on thia subjact 
by tha Businass Roundtabla batwaan Saptaabar I, 1989 and March 
16, 1990.  Plaasa considar thia lattar a raaponaa to your lattar 
to tha Counaal to tha Prasidant as wall. 

Ha hopa that this information is usaful to your Inquiry,  if 
wa can ba of furthar aasistanca, plaaaa lat us know. 

Sincaraly, 

W. Laa Rawls 
Aasistant Attomay Ganaral 

Enclosuras 
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DONALD B. AYER, DEPUTY ATTORNEY GENERAL, U.S. DEPARTMENT OF 
JUSTICE, LETTER TO WILUAM W. WILKINS, JR., CHAIRMAN, U.S. 
SENTENCING COMMISSION, DATED FEBRUARY 26, 1990 

U.S. Departmenl of Juuicc 

Office of the Deputy Anorney General 

^--•l^V^*  ..^^-^ftCMM. 

Fabruary 26, 1990 

HAMP PEHYERY 

Tha HonorabXa Nilllaa w. wllklna. Jr. 
Chairsan 
Unltad Statas Santancinq Coaaisalon 
1331 Pannaylvania Avanua, H.N., Suit* 1400 
Hashinqton, D.C. 20004 

Daar Judga Wllklna: 

I aa writinq to axpraaa tha atronq aupport of tha O.S. 
Dapartaant of Juatica for tha proaulgation of aantanclng 
guidallnaa for orqanizatlona by tha and of tha currant aaandnant 
parlod. Tha aatabllahaant of thaaa aantancinq guidallnaa la 
aapacially inportant bacauaa of tha Congraaaional aandato to 
incraaae algnlficantly tha panaltlaa for organliational whita- 
collar crinlnal conduct. Tha Dapartaant atrongly baliavaa that 
tha iaauanca of aara non-binding policy atataaanta, inataad of 
guidallnaa, would aarioualy undaraina an iaportant goal of tha 
Santancing Rafora Act. 

Opponanta of thaaa guidallnaa ara attaapting to raaurract an 
arguaant uaad aa part of a pravioua attaapt to dalay tha 
anactaant of tha individual aantanclng guidallnaa. At that tiaa, 
aoaa groupa urgad tha poatponaaant of individual aantanclng 
guidallna iaplaaantation and a pariod during which tha individual 
aantanclng guidallnaa would hava baan only adviaory. Tha 
arguaant in aupport of thia approach waa tha purported naad for 
an adjuataant pariod to tha naw aantanclng ayataa that would 
provida an opportunity to corract poaaibla flawa. 

nila propoaal waa wlsaly rajactad. Tha Dapartaant'• 
axpariane* with tha Individual aantanclng guidallnaa provad that 
thia approach waa aiaply not naadad.  During tha two yaara that 
tha individual aantanclng guidallnaa hava baan in affact, tha 
Coaaiaaion baa analytad and rafinad thaa baaad on thalr actual 
application to eriainal procaadlnga. Ho additional adviaory 
pariod waa warranted. 

Thia aaaa approach ahould apply to guidallnaa for tha 
aantanclng of organlxationa. Tha propoaad organizational 
guidallnaa wara draftad, raviawad, and rafinad In a vary 



dallbarata and thoughtful Banner ovar a two year parlod. After 
tha anactaant of tha guidallnaa, tha Conlssion can carefully 
•onitor the effecta of tha organiiatlonal sentencing guidelines. 
If any aodiflcations are needed, tha Couission can aake the 
necessary refineaents after reviewing the effects of the 
application of these guidelines on actual crialnal prosecutions. 

In closing, tha Departaant of Justice respectfully, and 
•trongly, suggests that what is needed is the expeditious 
issuance and iaplaaentation of guidelinea. All interested 
parties had aaple tiae to cOBaant.  Congress' decision to enact 
substantially increased fines and penalties was a response to 
well-recognized inadequaciea in tha prior sentencing law. 
Authoritative guidelines are urgently needed to assist in 
iapleaenting thia Congressional directive and in preventing 
sentencing disparity. Tha issuance of aere policy stateaents 
regarding organizational sanctions would denigrate the truly 
iaportant sentencing reforas explicitly directed by Congress. 

We urge that the Coaaission consider our coaaents, which 
were subaittsd on February 14, 1990, in its further dsvelopaent 
of the proposed guidelinea. Ha continue to offer our support to 
the Coaaission in its excellent efforts in the area of federal 
sentencing. 

Sincerely, 

Donald B. Ayar 
Deputy Attorney General 
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DONALD B. AYER, DEPUTY ATTORNEY GENERAL, U.S. DEPARTMENT OF 
JUSTICE, LETTER TO WILUAM W. WILKINS, JR., CHAIRMAN, U.S. 
SENTENCING COMMISSION, DATED MARCH 16, 1990 

•4v 
U.S. I>r|urliitcii. of Juilicc 

OlDcc of the Deputy Auorncy Oeiwril 

lb lkr<i| »ii.«w I^MOTil »»l»-«i«i. n f WM 

Hirch  K,   1990 

Tha llonorabl* William U.  Wilkins,  Jr. 
Chaiman 
Unltad Statas Santancing Covnisslon 
IJJl rannsylvanik Avanua, tl.w.. Suita 1400 
Kashingcon, O.C. 20004 

Daar Judga wilkins: 

I «m writing to advisa you that I withdraw ny lattar datad 
rclTuary 36, 1990, concarning ths organizational aantancing 
gtiidalinas.  As you ara awara, thasa guidalinas Involva nany 
i-n--'>!ax isKuax, soie* of which ara baing addrassad for tha first 
tira.  Accordingly, the Oepartnant will continua to ravlaw and 
•valuata tha rtltticult isauaa tnvolvad In tha pronulgatlon of 
orcjanizKtionnl santancing guidalinas. 

Sincaraly, 

Donald B. Aysr 
Daputy Attornay G«n«ral 
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PREPARED STATEMENT OF PAUL L. MALONEY, DEPUTY ASSISTANT 
ATTORNEY GENERAL, CRIBIINAL DIVISION, U.S. DEPARTMENT OF 
JUSTICE 

Mr. Chairaan and *«ab«rs of th« Subcoaaitt**. N« appraciat* 

th« opportunity to appaar bafor* you today to diacuas tha daval- 

opmant of aantaneing guldallnaa ralatlng to organlcatlena cen- 

victad of crlBlnal offansaa. 

Davaloplng aantancinq guldallnaa for erganlcatlenal 

dafandanta la an laportant araa of tha Dnltad Stataa Santanelng 

Counlaalon'a raaponalblllty.  Eatabllahlng auch a coaprahanslva 

aat of guldallnaa that aaata tha geala of aantaneing artlculatad 

in tha Santanelng Rafora Act of 1984 haa baan a coaplax and 

difficult taak to accoapllah In ganaral but haa provad 

particularly daaandlng In eonnactlon with organixatlona cenvlctad 

of erlalnal offanaaa. As you know, tha goals of santanelng 

rafora aat forth In tha Aet ara: (1) to provlda just punlshaant, 

(2) to afford adaquata datarranca to erlalnal conduct, (3) to 

protaet tha public froa furthar crlaas by tha dafandant, and 

(4) to provlda naadad corractlonal traataant ~ l.a., 

rahabilltatlen.  It U.l.C. i3SS3(a)(3). Accordingly, tha 

Santanelng Coaalssion is raqulrad by tha Act to astablish 

santanelng pollclas and practieas satisfy thasa goals. 21 D.S.C. 

f991(b)(l)(A). 

Tha Dapartaant of Justica has veiead its support for strong 

guldallnaa for organltatienal dafandants on nuaareus oecaalena, 

and wa continua to ballava that tough sanctions ars naadad in 

ordar appropriatsly to punish and datar criainal conduct by 
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erqanliatiena and to scat tha othar goala of tha Santancing 

Rafor* Act. ••  • 

Aa tha Attomay Canaral haa rapaatadly Indicatad, Including 

moat racantly, during hia racant appaarancaa bafora tha full 

Judiciary Comaittaaa of both tha Houaa and Sanata, purauing tough 

panaltiaa for whita collar offonaaa la an 'abaeluta high 

priority' of tha Adainlatratlon and tha Dapartaant. Appropriate 

panaltiaa for whita collar criainala, ba thay Indivlduala or 

organizationa, ara aaaantial bacauaa thair offanaaa oftan hava 

tha capacity to undamlna and aroda aaaantial inatitutiona and 

poaa a aarioua thraat to tha nation. Tltia parapactiva ia 

raflactad not only in tha MpartBant'a vork with tha Santancing 

CoBBlaaion but alao in our invaatigativa and proaacutlva law 

anforcasant afforta. 

A abort chronology of racant avanta aurrounding tha organi- 

sational aantancing guidalinaa say ba halpful to tha 

Subcoaaittaa. Aa you Icnew, tha Santancing Ceaaiaalon publiahad 

propoaad organisational guidalinaa on Novaabar 1, 19a9, which aat 

torth for coHMitt two options for organisational aantancing 

guidallaaa. On rabrvary 14, 1990, itapban A. Saltsburg, in hia 

capacity •• tha Attomay Canaral'a daaignaa to tha Coaalaaion and 

aa tX offielo aaabar of tha Coaaiaaion, aant a lattar to tha 

Coaaiaaien racoaaanding that It adept tha propoaad guidalinaa, 

incorporating tha aacond option with eartaln apaeifiad 
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•odifications and indicating our daaira to hava 'tha opportunity 

to conaidar tha othar coaaanta racalvad by tha Coaaiasion during 

tha coaaant pariod and joining In tha Coaalaaion'a ravlaw of 

than.* At tha haaring hald by tha Coaaiaaion on Fabruary 14, 

1990, aavaral witnaaaas rapraaantlng bualnaaa intaraata tastiflad 

that tha Coaaiaaion ahould dalay tha proaulgation of 

organizational aantanclng guidalinaa.  It waa alao propoaad that 

tha Coaaiaaion iaaua only non-binding policy atataaanta rather 

than binding guidalinaa.  In raaponaa to thaaa racoaaandationa, 

on fabruary 26, 1990, Daputy Attornay Ganaral Donald B. Ayar 

wrota to tha Coaaiaaion axpraaaing aupport for tha proaulgation 

of aantanclng guidalinaa for organixational dafandanta by tha and 

of tha aaandaant pariod and racoaaanding againat tha adoption of 

non-binding policy atataaanta. 

Undar tha Coaalaaion'a atatutory authority, aaandaanta or 

guidalinaa aay bm  aubaittad to tha Congraaa aach yaar only froa 

January until Kay 1 and doing ao raquiraa tha affiraativa votaa 

of four Coaaiaalenara. Zn an affort to aaat tha May firat 

daadlina for this yaar'a aaandaant cycla, tha Coaaiaaion had 

•stabliahad an aabitioua achadula for conaidaratien of all public 

coaaant and finallsation of tha organisational guidalinaa. Tha 

achadula Includad ongoing afforta to solicit and conaidar public 

coaaant and raqulrad that all four Coaalssionars raach a 

eonsansus on tha propoaad organitatlonal guidalinaa no latar than 

tha third waak In April. Soaatiaa in aarly March, tha Dapartmant 
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l«am<id a third posslbl* altamatlv* was b«lng eenaldarad in 

addition to tha two options pravioualy published in Hovaabar, 

1989. In addition, va laamad that various partias continuad to 

axpresa thair coaaants on tha proposed options to the Coaaission. 

As you know, on March IC, 1990, Mr. Ayar vrota to tha 

coaalsaion and withdraw his aarllar latter. Re indicated aa well 

that the Departaent will continue to review and evaluate the 

difficult issues Involved in this area. The Attorney General 

wanted an opportunity to thoroughly review the highly eoaplex 

aatter, before urging the Coaalssion to adopt any particular 

approach to the aantencing of organisational dafendanta and in 

anticipation of the Coaalssion being brought up to full strength. 

At the direction of the Attorney General, therefore, the 

Departaent is now systeaatically reviewing the proposals 

published by the Sentencing Coaalssion, the views expressed by a 

wide range of coaaentators, and alternative concepts discussed in 

the press and informally raised by the Coaalssion, in order to 

aaka sure that tha full range of policy options and concerns 

receive due consideration. 

Tba eoaplex and difficult issues to be resolved by the 

Coaaission in developing organitational guidelines present a 

great challenge. Let ae aentlon just a fewi 



1.  How to •tnietur« wluatlon of lo»« ana/or n«ln. mnA x.tt% 

m^mnt.  to %>hleh th««« ahould d«f ralna th« rinm. 

Thla 1B«U«, relevant to tha offansa laval ayataa, is 

aspaclally difficult, for axaapla, in tha anvironaantal offansa 

araa. 

3.   HOW to atruetura ouidalinas to provida for adaouata finas 

raoardlass of whathar loss or gain rasultad. 

Soaa offansas say rasult in llttla loss or gain and 

navarthalaas b« sarious, as wban substantial harm waa thraatanad 

but tha crl«as wara datactad bafera tha hara could occur, or 

vhara tha hara that occurrad was of a nonaenatary, 

nonquantifiabla natura — as In a thraat to national aacurlty. 

If loss or gain do not adaquataly raflaet tha harv of tha 

offansa, ethar indicia of harv aust b« astablishad. Nhat thosa 

indicia of hara ara and how thay aheuld affact tha santanca 

raaain coaplax and centrevarsial. 

3.   Should thara ba aqaravtina and/or aitlaatln? faetora? 

And, if so, bow should thay bs structurad and daflnad, and 

what walght should b« glvan to thaa? 
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As yeu know, th« SantMicinf Ceaaisalon daelliMd to 

proaulgat* guld«lln«a for th« ••ntaneing of organltationa thia 

paat aaandBant period bacauaa of tha thraa axlsting vaeanclaa on 

tha Ceaalaaien. On Tuaaday, April 10, lf90, at a ragularly 

achadulad Mating of tha Dnitad Stataa Santanclng CoBBlaaion, 

Judga Caorga E. MacKinnon raquaatad that tha following atataaant 

ba antarad into tha raeord: • 

Tha iaauanca of Organizational Sanctiona ia our 
•oat difficult taak. It raquiraa tha Ceaaiaaion 
with no pracadant to writa guidalinaa on a 
coaplataly naw alata for avary corporation in tha 
nation.  Tn av opinion auch aantancino auidalinaa 
art auch too iapgrtant »nd far niching to .bt 
Adapttd vhilt thtrt art thrtt YACtngJai m aur 
•tvtn MBbtr CP—tnlon. I axpraaaad thia concam 
aoaa waaka ago to rapraaantativas of tha Juatiea 
Oapartaant and had hopad that tha vacanciaa would 
ba fillad by now. Mowavar. thia haa not occurrad. 

Accordingly, bacauaa of tha axtraordinary 
nationwida iaportanca of tha aattar, and tha thraa 
vacanciaa in tha Coaaiaaion, I will not vota to 
adopt any propoaal for corporate aantancaa during 
thia currant aaandaant pariod. (Eaphaaia addad) 

Aftar Judga MacXinnon'a action, Coaaiaaion chairaan Hilliaa 

W. Hilkina, Jr.. • judga on tha U.S. Court of Appeals for tha 

Fourth Circuit, laauad tha following atataaant: 

Z raapact tha poaition Judga MacKinnon haa takan. 
Mhila I bad hopad to preaulgata guidalinaa for 
organisational aantancing this yaar, Z aa certain 
that the Coaaiaaion will benefit froa further 
study and the Insight of additional eeaaiaaionera, 
whoa Z hope will be fertheoaing very soon. The 
Ceaaissien has the authority each year froa 
January until May 1 to subalt aaendaents to the 
Congress. Z aa confident that guidelines for 
orgsnisatlonal defendants will be Issued next 
year. 
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Aa you know, th« Pr«sld«it ha* fot««lly nealnatcd Jull* 

Camaa, chlaf of tha Appallata Saetion of tba U.S. Attomay'a 

Offica In Atlanta; Mlchaal CalacaK, an attomay with tha 

Washington offlea of McNalr Law Titm,  P.A.>  and Fadaral District 

Court Judga A. David Maziona, fro* tka Diatrlct of Maaaachuaatts 

to fill tha thraa vacanclaa. 

Ha axpoct that thraa naw coaalaalenars will ba confiraad by 

tha Sanata In tha naar futura and antlclpata that our ravlaw of 

tha organisational guidallnaa will ba eoaplatad by tha tlaa tha 

Santanclng Coaalaslon has its full coaplaaant of aaabara and has 

bagun to focus on thla Issua. Wa will contlnua to work with tha 

COBBlsslon to assura that tha proaulgatlon of strong guidallnaa 

for organitatlonal dafandanta la consiatant with tha goals of tha 

Santanclng Rafora Act. Tha Santanclng Coaaiaaion has alao baan 

sanaitlva to tha goal of providing cartainty and falmass in 

Mating tha purpoaas. Si* 3t O.S.C |»»l(b) (1) (B). Thaaa 

considarations hava guidad tha davalepaant of guidallnaa for tha 

santanclng of organisations, and w« ara confidant that tha 

Coaaission will contlnua to strlva to achiava thaaa goals in thla 

contaxt aa wall. 

Aa tha Attomay Oanaral blaaaXf indleatad at tha 

Dapartaant's Sanata AuthorIsation baarlag on Hay •, lt«0, tbia 

ravlaw deaa not in any way rapraaant a rapudiation of tha 

Oapartaaat'a poaitien on tha propoaad aantaaclag guidallnaa 

1 



eptloiw pr*s«ntly availabla for eonsIdvratIon. Our final vlaws 

on ^uldalinas for erganisation«l>.d«f«ndants ara now slaply 

undargolnq raviaw within tha DapartBant of Juatica.  It la our 

baliaf that tha viawa atatad In our coaaant lattar. Including 

thosa ragardlng naadad aodlflcatlona and conaldaratlon of tha 

aany othar coaaanta, will ba aatlafactorlly addrassad as a rasult 

of thla procaaa. Moraovar, I aa confidant that tha product of 

tha raviaw will fully raflact tha Attomay Canaral'a paraonal 

eoaaltaant, and I aa quoting hla raaponaa to a quaatlon ragarding 

organizational sanctions at tha Sanata Judiciary Coamittaa, 'that 

thara la no atrongar chaapion, [than Dick Thornburgh] ... of 

aacurlng approprlata aantancas for thosa who conait thasa [whlta 

collar] crlaaa which hava a atrong capacity to undaraina thasa 

important inatitutlona, both in buslnaas and in govamaant.' 

I would ba plaaaad to addraaa any quastions you or aaabars 

of tha Subcoaalttaa aay hava. 



DICK THORNBURGH, ATTORNEY GENERAL, U.S. DEPARTMENT OF 
JusncE, LETTER TO WILLIAM W. WILKINS, JR., CHAIRMAN, U.S. 
SENTENCING COMMISSION, DATED OCTOBER 12, 1990 

•fRn of tl|r Attornrs (Srnnal 
Vulpiigtoii,!. C. ZflSia 

Octobar 12. 1990 

The Honorabla Nilliui N. Nilkina, Jr. 
Chalraan 
Cnltad StatM Santancinq CoBaiasion 
1331 Pannsylvania Ava., H.W., Suita 1400 
Hashinqton, D.C.  20004 

Daar Judge Hllkina: 

For tha paat aavaral aontha tha Dapartaant of Juatica, at ay 
diraction, haa baan angagad in a aystaaatlc raviaw and avaluation 
of tha conplax policy iasuaa involvad In tha aantancing of 
organizational dafandants.  In ordar to aaka aura tha full ranga 
of policy optiona and concarna racalvad dua conaidaration, our 
raviaw and assasamant includad paat foraal and inforaal organiza- 
tional aantancing proposal a, tha public coaaanta aubnittad to tha 
Unitad Stataa Santancing Coaaiaaion, coaaanta aubaittad diractly 
to tha Dapartaant, and altamativa concapta diacuasad in tha 
prasa, aa wall as viawa axpraaaad by varioua othar acholara and 
coaaantatora. 

Sinca tha Coaaiaaion now haa a full coaplaaant of aanbara, 
wa thought it aoat productiva to ahara with you our thinking 
basad upon having coaplatad this thorough raviaw. Tha continued 
lack of organizational aantancing guidalinaa aay aand an 
unfortunate aassaga that criaes coaaittad by organizationa are 
not viewed aa tha sarioua violationa of law they aay be. 
Therefore, It la iaparativa that the Sentencing Coaaiaaion 
approve strong guidelines In this area. n>a following dlacuaaion 
highlights SOB* of our key conclusions basad upon thla review. 

Tines 

He support a systaa of laposing fines that capturea the 
seriousneaa of tha offense as aeasurad by the Coaaiaaion'a 
exiatlng ranking of offensea in Chapter Tvo of the sentencing 
guidelines. He believe that an offenae-level approach, rather 
than an approach basad on gain or loaa, accoapliahea thia purpose 
and that Option II, published by the Coaaiaaion laat Novaabar, is 
fundanantally aound. The offenaa-level approach in Option II 
aasures that the seriousneaa of an offense aa aeasurad by the 
factora the Coaaiaaion has aaaigned to offansea in Chapter Two is 
reflected in tha penalty. It alao generally aasures that the 
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•ana rang* of fines applla* to • givan offansc laval ragardlass 
of tha aaount of pacuniary loss or gain that can ba provad.  Of 
coursa, loss or gain is not irralavant to this approach for all 
offansas. For nonatary offansas (a.g., fraud and thaft) tha 
calculation of tha guidalina offansa laval is itsalf basad on tha 
loss causad by tha offansa.  Also, loss or gain not subjact to 
rastitution or disgorganant should ba includad in any guideline 
proBulgatad to assure that tha defendant does not benefit from 
the crines conunitted. 

A conparison of an offense-level approach and the approach 
reflected in principles recently adopted by the Conaission for 
purposes of developing a new set of proposed guidelines shows 
that the latter focuses mainly on the gain or loss caused by the 
offense.  Because this focus is prinarily on gain or loss and not 
other indicators of the seriousness of an offense, nonaonetary 
factors that the Conaission currently uses to neasure the 
severity of an offense by an individual would not figure in the 
calculation of the organizational fine. That is, the 
Commission's ranking of offenses by seriousness, as indicated by 
the assignment of a particular offense level, would evaporate 
from the determination of an appropriate sanction for an 
organization under a loss or gain approach. Nonnonetary hams 
counted in the current individual guidelines in Chapter Two 
include, for example:  a substantial likelihood of death or 
serious bodily injury from an environmental offense, evasion of 
national security or nuclear proliferation controls in the 
context of export control laws, frauds involving a conscious or 
reckless risk of serious bodily injury, and frauds 
nisrepresenting that tha defendant was acting on behalf of a 
charitable, educational, or religious organization or a 
governnent agency.  These indicators of tha seriousness of an 
offense will go unpunished in a loss-based systcn of calculating 
organizational fines, unless the alternative 'loss* anounts in a 
table are set sufficiently high.  In past drafts developed by the 
Conaission, these anounts were strikingly inadeijuate for serious 
offenses. However, an offense-level aethod of calculating fines, 
as wa advocate, assures that nonaonatary hams are reflected in 
the fine bacause the fine levels ar* datamined by the offansa 
laval assignad to tha offense. 

The saxiBua and ainlaua dollar fines tha Conaission 
astablishas should b* developed to provida an adequate fine for 
an organization as though the offansa ware a fraud at each 
offense level under tha existing guidelines In Chapter Two. The 
fina range would then apply to any offense (other than antitrust) 
under tha existing guidelines for the particular offense laval in 
question. We also favor a fairly broad range of fines for each 
offense level so that the court has sdequata flexibility to 
consider a variety of Issues, sons required for consideration by 
statute. It O.S.C. ff3S51(a) and 3573(a). 
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Our r«e*nt raviaw of organizational aantancing iaauaa has 
lad us to rajact ona raconaendation nada by ax offieio aanbar 
Staphen A. Saltzburg in his latter of Fabruary 14, 1990. Ha had 
recomaandad an altarnativa naxinum fina of tha qraatar of twica 
tha gross loss or twica tha gross gain rasulting fron tha 
offensa, if this calculation produced a higher fina than 
otherwise provided by Option II.  We no longer believe that this 
alternative naxinua fine is appropriate since it is inconsistent 
with the approach of basing tha fine on the seriousness of the 
offensa as reflected in the offense level. 

Aaaravatina Factora 

Cuidelinea for sentencing organizational offenders should 
provide general aggravating factora rasulting in an increased 
offense level for conduct that indicates increased seriousness of 
an offense or a greater need for deterrence. The use of aggra- 
vating factors is consistent with the individual guidelines, 
which provide a nunber of general aggravating factors.  The 
aggravating factors for organizations ahould Include the 
following, among others:  (1) high-level organizational involva- 
aent, (2) prior criainal history or prior siailar aisconduct 
adjudicated civilly or adninistratively, (3) violation of a 
judicial order or injunction, (4) bribery, and (S) rlak to 
national security. 

The concept of aatablishing fina levels that reflect the 
presuaption that frequently occurring aggravating factors 
(involveaent of high-level aanagaaent, lack of an adaqfuata 
coapllance prograa) are present in the case la vary different 
froa the treataent of aggravating factors in tha individual 
guidelinea.  We are not sure how this approach would work, 
whether it would ba fair to defendants, and whether appropriate 
fine levels could ba established to reflect these factors. 
Moreover, aany aggravating factors that occur infrequently are, 
nevertheless, iapoi-tant and should ba treated in guidelines, 
rather than policy •tataaants racoaacnding upward departure. 

Mitlaatina Factora 

Ha bellava that guldallnaa for organizations ahould 
•stablish • nuabar of Bitigatlng factors that reflect reduced 
culpability or a dacraased need for punishaant or datarrance. 
These should include!  (1) reporting of tlie offanaa to governaent 
authorities proaptly upon discovering It, (2) a reaaonabla lack 
of knowledge of tha offense by high-level aanagaaent, <]) an 
offensa that represented an isolated incident of criainal 
activity conaittad daspita organizational policies and prograas 
aiaod at pravanting it, and (4) subatantial cooperation of tha 
organization in tha investigation or aubatantial stapa by it to 
prevent a recurrence of siailar offanaas. A significant 
reduction In tha tin* Bheuld result if all tha •itigating factors 
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•r« pra*ant in a iglvan caaa. Howavar, wa oppoaa a guidalina 
raduction of tha fina to xaro, unlaas thara ia an inability to 
pay any flna, baeauca such a guldalina raduction thwarta tha goal 
of datarring organizational crlaa. Of couraa, if a court found a 
caaa ao unusual, it sight dapart froa tha guldallnaa to a zaro 
fina, and tha Govamaant could than appaal such dapartura. 

With raspact to tha aggravating and aitigatlng factors for 
involvaaant of *high-laval aanagaaant,' our racant ravlaw of tha 
iaauas has lad ua to concluda that a narrowar dafinition of this 
tara should ba Incorporatad in organizational guldallnaa than 
raflactad in tha Comalsslon's proposal publlahad last Koveabar. 
Spaciflcally, wa favor a dafinition darlvad froa tha Modal Panal 
Coda and would Halt *high-laval aanagaaant* to an offlcar, 
diractor, partnar, or any othar agant or aaployaa having dutiaa 
of auch rasponsiblllty that such paraon'a conduct aay fairly ba 
aaauaad to rapraaant tha policy of tha organization. Thla 
dafinition, unlika that in tha Coraoisslon'a publlahad draft, 
would ordinarily axcluda froa 'high-laval aanagaaant* a 
suparvlsor of a larga nunbar of anployaas, such aa a plant 
foraaan, who doaa not hava organlzation-wida policy authority. 
Anothar changa in thla araa la alao worth noting. Tha 
Fabruary 14, 1990, lattar raglsterad opposition to a aitigatlng 
factor ralating to a raasonabla lack of Icnowladga of tha crlaa by 
high-laval aanagaaant.  Howavar, our raviaw of tha Issuaa has lad 
us to concluda that tha adoption of tha narrowar dafinition of 
*hlgh-laval aanagaaant* with its inclusion aa an aggravating and 
aitigatlng factor addrassaa in larga dagraa tha concama ax- 
prassad in tha coaaants on tha Coaaiasion's publlshad drafts. 

Bastltutlon 

Cuidalinas should traat rastitutlon saparataly froa any fina 
Inposad and raquira raatltutlon to aaka tha victia whola. Tha 
dagraa of culpability and laval of othar aanctlons iapoaad should 
ba irralavant to raatltutlon. 

grofeHion 

Ma racoaaand that tha Coaaiaaion's guldallnaa raquira 
organizational probation in cartain clrcuastancaa — a.9., to 
ansura payaant of a aonatary panalty, aa a aachaniaa to lapoaa 
rastitutlon. If tha organization or its uppar aanagaaant was 
racantly convictad of aiailar alaconduct, or whara tha court 
finda that probation ia nacassary to anaura that ehangaa ara aada 
to raduca tha likalihood of futura crlainal conduct, ma 
Coaaiaaion ahould alao provida for approprlata conditions of 
probation that authorlza, whan approprlata, parlodie aubalaaion 
of raports to tha court or probation efflcar by tha dafandant, a 
raaaonabla nuabar of ragular or unannouncad axaalnations of booka 
and racorda by tha probation offlcar or auditora ongagad by tha 
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court, and davalopmant of • coBplianca plan aiaad at pravantinq a 
racurranca of crlainal bohavior. 

As a rasult of our racant raviaw of organitational 
aantancing iaauaa, wa now aupport furthar Bodificationa of tha 
provialona on probation publiahad by tha Coaniaaion in 
Novasbar 19t9, bayond thoaa wa racosuaandad in tha lattar laat 
Fabruary. For axanpla, whlla wa continua to baliava that 
probation ahould ba raquirad to aaaura payaant of a aonatary 
panalty, thia probation raquiraaant ahould only ba triggarad if 
payaant ia not to ba conplatad within 30 daya aftar aantanea ia 
inpoaad. Tha publiahad proposnl would hava raquirad probation if 
payment was not nada in full at. cha tiaa of aantancing.  In 
addition, wa now baliava that aoaa of tha racoaaandad conditiona 
of probation tha Coaniaaion propoaad laat Novaabar to aaaura 
payaant of a panalty (a.g., raquiring court approval for paying 
dividands or antaring into a aargar) ara axcaaaiva and ahould not 
ba includad in futura policy atataaanta on thia aubjact. 

Wa baliava atrongly that tha pointa auanarizad abova ara 
aaaantial to an affactiva traataant of organizational criaa and 
ara praparad to work cloaaly with you and tha Coaaiaaion to draft 
organizational aantancing guidalinaa which appropriataly addraaa 
thaaa and othar laaaar concarns idantifiad during tha couraa of 
our raviaw. Wa look forward to working with you to davalop tha 
baat poasibla policy in thia iaportant araa and hopa to diacuas 
thaaa thoughts in graatar datail with you in tha naar futura. 



68 

ROBERT S. MUELLER EQ, ASSISTANT ATTORNEY GENERAL, U.S. 
DEPARTMENT OF JusncE, LETTER WITH ENCLOSURES TO WILLIAM 
W. WiLKiNS, JR., CHAIRMAN, U.S. SENTENCING COBIMISSION 

us. Dcpartimnt of Jvoin 

Crimiiw) DiviNioii 

Otlk9«(llttAmMmlAtMrmyGtlf^ ttUtumgnnA 

OCT 22 1990 
I 

Th« Honorabla Milllaa w. Nilklna, Jr. 
Chaiman 
U.S. Santancing COBaiaaion 
1331 Pannsylvania Avanua, H.W., Suita 1400 
Waahiivjton, D.C.  20004 

Oaar Chairnan Wllkina: 

On Octobar 12, 1990, tha Attomay Ganaral outlinad tha 
racoBBandatlona of tha Dapartaant ragardinq tha foraulation Of an 
approach to organizational aanctiona. Coincldant with tha raviaw 
of thia iaaua in tha Dapartaant, tha Couiaaion diractad Ita ataff 
to conatruct a draft aat of guidalinaa baaad upon tha principlaa 
raviawad in Auguat. In tha paat aavaral daya, tha Dapartaant haa 
raviawad tha draft of tha Coaaiaaion Working Croup on thia aubjact. 
I wantad to ahara with you our initial thoughta aftar having 
raviawad thia draft. 

It ia claar that tha Coaaiaaion ataff draft rapraaanta a 
diffarant approach to organitational aanctiona froa that dalinaatad 
in tha Attomay Ganaral'a lattar of Octobar 12. In light of thasa 
aubatantiva diffarancaa, I thought it would ba halpful to tha 
Coaaiaaion to praaant a draft aat of guidalinaa which iaplaaant tha 
principlaa outlinad in tha Attomay Canaral'a lattar. Encloaad ia 
a copy of our draft. 

Na undaratand that tha Coaaiaaion wiahaa to aova forward with 
tha publication of ita draft guidalinaa to aolicit public coaaant. 
Aa you know, tha Dapartaant aupporta proaulgation of atrong 
organizational aanctiona in thia aaandaant cycla. To facilitata 
tha full axploration of viawa of intaraatad partiaa concaming tha 
diffaring approachaa rapraaantad by tha Coaaiaaion Working Croup 
draft and our propoaal, wa raquaat that tha Coaaiaaion raviaw our 
aubaittal and publiah It togathar with tha ataff draft. 
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W« baliav* strongly that tha intarasta of tha crialnal juatica 
ayataa daaand tha proaulgation of guidalinas which raprasant an 
affactlva rasponsa to organizational criaa. Tha Dapartmant Is 
praparad to work closaly with tha Connission In this affort. Wa 
look forward to assisting in davaloplng tha bast poaaibla policy 
in thia critical araa. 

Slncai«ly, 

Enclosura 
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DSFMITMBIT OF JOSTICB ORATT OUXDSLZaU 
anms izoiT-aBiTiiiczira or oxoMnuTzom 

Introductory Cenaantarv 

Tha guid«lin«s and policy atatcaanta in this Chapter apply 
when th« convlctad dafandant in a fadaral crininal casa is an 
organization rather than an individual.  In thasa casas individ- 
uals aay or aay not siaultanaously have baan convicted of offen- 
ses grovinq out of the saaa schaae or plan of criainal conduct. 

The goals and purposes of sentencing for organizations are 
identical to those for Individuals.  They are: just punishaent, 
deterrence, protection of the public from further crimes of the 
defendant, and rehabilitation.  SSS 18 U.S.C. S35S3(a)(2).  Thus, 
sentencing of a convicted organization can be Instruaental in 
achieving a nunber of objectives.  Restitution, notice to vic- 
tias, and other corrective aeasures can be used to reaedy hara to 
victims or otherwise alleviate the consequences of criainal 
conduct.  laposltion of a fine or probation can punish the owners 
of an organization for its criainal conduct and induce owners and 
managers to take necessary steps to prevent criainal conduct by 
agents of the organization.  Probation can also be iaposed where 
necessary to enforce any of the above sanctions or to ensure that 
an organization institutes a reaedial coapliance prograa to 
prevent further criainal conduct by its agents. 

As in the case of the guidelines for Individuals, the 
Commission envisions an evolutionary process in which the guide- 
lines will be subject to aodiflcation and refineaent in light of 
experience. 

nxt k - oamua. JLVPLICXTZOV Mtmcivus 

SMl.l.  teplloabllitT of Chapter Blaht 

This Chapter applies to the sentencing of all organizations. 

CfltntirY 

Applieatlom Motes 

1.  "Organisation" aeans "a person other than an Individual." 
It U.S.C. Sl*« Organications include corporations, unions, 
assooiatlena, and partnerships. 

MJU,.!.  H»P^*«"t*«» iBstrttctioBS - oraaalsstloaa 

(a) Datcralne the guideline section in Chapter Two 
•oot applicablo to the offenao of conviction. See 
SlBl.a (Applicable Guidellnaa). The Statutory 
Index (Appendix A) provides a Hating to assist in 
tbls tfotontlnatlon. 
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(b) D«t«nin« tha bas* effana* laval and apply any 
appropriata apaclfic offansa charactariatica 
centainad in tha particular guidalina in Chapter 
Two in tha ordar liatad. 

(c) If thara ara aultipla counts of conviction, rapeat 
staps (a) and (b) for aach count. Apply Part D of 
Chaptar Thraa to group tha various counts and 
adjuat tha offanaa laval accordingly. 

(d) Oataraina froa Part B of thia Chaptar tha san- 
tancing raquiraaants and options relating to 
restitution, ranadial orders, coaaunity service, 
and notice to victias. 

(e) Determine fron Part C of this Chaptar tha sen- 
tencing requireaents and options relating to 
fines. 

(f) Determine from Part D  of this Chapter the sen- 
tencing requirements and options relating to 
probation. 

(g) Determine from Part E of thia Chapter the sen- 
tencing requirements relating to apecial assess- 
ments and forfeitures. 

(h)  The provisions of Chaptar One, Part B (General 
Application Principles) apply to determinations 
under this Chapter, except that subsections 
(a)-(g) above apply in lieu of flBl.l(a)-(i). 

PART B - REKEDYINC HAKM PROM CRIMINAL CONDOCT 

Introductory CoamentarY 

As a general principle, a convicted organixation should, as 
a firat priority, be required to make reatitutionte identifiable 
victima of its criminal conduct and to take other remedial 
actions nacaasitatad by that criminal conduct. 

I8B1.1   Raatitution - OrQaniaationa 

(a) Except as provided in aubsactlon (b) balow, the 
court shall — 

(1) enter a restitution ordar pursuant to 
IB O.S.C. ff3«63-)664; or 

(3)  if a rastitution ordar would be authorized 
purauant to IB D.8.C. ff3663-3664 but for the 
fact that tha offanaa of conviction was not 

52-870 0-92-3 
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•n off«ns« undar Titl* 1* or 49 U.S.C. 
fl472(h),(i), (j). or (n). ••nt«nc« th« 
organization to probation with a qondition 
requiring rastitution, in which casa tha 
aaount, racipianta, and othar tarvs of tha 
raatitution condition ara to ba datar«lnad in 
accordanca with IB U.S.C. f36e3(b),(c), and 
(a) and 13664. 

-(b)  Subsactiona (a)(1) and (2)'abova do not apply whan 
full raatitution or othar aquivalant coapanaation 
to tha victiaa of tha offanaa haa alraady baan 
Bada, or to tha axtant tha court datarainaa that 
tha coaplication and prolongation of tha aan- 
tanclng procaaa raeulting froa tha faahlonlng of a 
raatitution raqulraaant outwaigh tha naad to 
provida conpanaation 'to any victiaa. 

Coanentary 

Thia guidalina providas for raatitution althar aa a aantanca 
undar IS U.S.C. 113663-3664 or aa a condition of probation. Tha 
provlalona of 18 U.S.C. {{3663-3664 raquira a cantanca of raa- 
titution for convictiona undar Tltla 18 or undar 49 U.S.C. 
11472(h), (i) ,(j). or (n), axcapt to tha axtant 'tha court datar- 
ainaa that tha complication and prolongation of tha aantaneing 
procaaa raaulting froa tha faahlonlng of an ordar undar thia 
aaction outwalgha tha naad to provida raatitution to any vic- 
tiaa," 18 U.S.C. 13663(d). Thia guidalina, in addition, axtanda 
tha raqulraaant of raatitution to offanaaa othar than Tltla IS 
and Titla 49, aaction 1472(h),(1), (j), and (n) offanaaa. In 
auch caaaa raatitution, which la to ba dataralnad undar atan- 
darda aquivalant to thoaa aabediad in IS O.S.C. 113663-3664, 
ahall ba provldad aa a condition of a aantanca of probation. 
Undar thoaa atandarda, raatitution In cartaln csaaa aay ba 
awardad to a third party who alraady haa provldad coapanaatlon to 
tha victim, fisi 18 U.S.C. |)6«3(a)(l). 

Raatitution la not raqulrad to tha axtant that tha faahlon- 
lng of an ordar would unduly eoapllcata and prolong tha aan- 
taneing procaaa, ralattva to tha naad to provida companaation to 
victiaa. 

ISBl.a.  •—«ilal Ordara - Oraaniaationa (Policy Stataaant) 

A raaadial ordar, lapoaad aa a condition of probation, 
•ay raqulra tha organitation to corract har« cadSiad by 
ita conduct or to raduca or aliainata tha risk that ita 
criainal conduct will cauaa furthar bara. Such aa 
ordar ganarally will ba appropriate unlassi 
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(a) •vsilabl* civil or adainlatrativ* raaadiaa ara 
adaquata and aufflelantly axpaditioua* or 

(b) tha coat to raduca or aliainata tha thraat of 
futura hara la not juatifiad in liqht of tha 
likalihood and aariousnaaa of injury that aay 
raault. 

Ceanantary 

Tha purpoaa of a raaadlal ordar ia to pravant, futura ham to 
victiaa or to corract hara alraady cauaad. A raaadial ordar 
raquirinq corractlva action by tha dafandant aay ineluda, a.g., 
product racalla for food and drug violatiena or "claan-up ordars" 
for anvironaantal violationa. 

I8B1.3.  Coaaunitv Sarvica - Orqanlaationa (Follcy Statasant) 

An organization say ba ordarad to parfora coaaunity 
aarvica, aa a condition of probation, whara auch 
coaaunity aarvica conaiata of pravantiva or corractiva 
action diractly ralating to tha inatant offanaa and 
aarvaa ona of tha purpoaaa of aantancing aat forth in 
It U.S.C. 13553(a)(3).  Coaaunity aarvica ia not a 
aubstituta for a fina or raatitution. 

CoiiunentarY 

In aona inatancaa tha convictad organization aay poaaitaa 
knowladga, facilitiaa, or akilla that uniqualy qualify it to 
rapair daaaga cauaad by tha offanaa or to taka pravantiva action. 
Community aarvica diractad at rapairing daaaga aay provida an 
afficiant aaana of raaadying tha hara cauaad.  Saa {fSBl.l 
(Restitution - Organizationa) and 8B1.3 (Raaadial Ordara - 
Organizationa). 

In tha paat aoaa foraa of coaaunity aarvica iapoaad on 
organizationa hava not baan ralatad to tha purpoaaa of aan- 
tancing. Raquirlng a dafandant to andow a chair at a univaraity 
or to contributa to a local charity would not ba authorized by 
thia aaction unlaaa auch coaaunity aarvica provided a aaana for 
preventive or corractiva action directly related to tha offanaa 
and aarved ona of the purpoaaa of aentencing aat forth in 
1* U.S.C. i3SS3(a)(3).  For exaaple, a condition of probation 
requiring an organization to aaka ita laboratory facilitiaa 
available to a univaraity would be authorized if it ware aubject 
to tha liaitation that tha facilitiaa ba uaed for raaaarch to ' 
develop naw anti-pollution or claan-up tachnlquaa ralatad jCe the 
inatant offanaa. 

IMX.4.  order of Wotlca to Victiaa - Oroaniiatlona 

Apply fSFl.4 (Order of Notice to Victiaa). 



Tha provisions of f5ri.4 (Ordar of Noties to VietTiss) srs 
applicabl* to organizational dafandants. 

PART C - PIMZS 

1. DrrERMINING THZ PINE - OUMINAL ORGANZZATICWS 

fSCl.l   Datar»inino tha Pina - Criainal Organlaatlona 

If tha court datarainas that tha organitation oparatad 
prinarily for a criainal purposa, tha fina shall ba sat 
(subjact to tha statutory Baxiaua) at an aaount suffi- 
ciant to divast tha organitation of its assats.  Whan 
this saction applias, {{8C3.1 (Dataniining tha Fina 
Cuidalina Ranga - Organizations), to.2 (Datamining of 
tha Fina Within tha Cuidalina Ranga), and 8C4.1 (Pinas 
Imposad upon Ownars of Closaly Hald Organizations) do 
not apply. 

Commantarv 

Saction BCl.l provides that whara tha court datarainas that 
an organization oparatad priaarily for a criainal purposa, tha 
fina shall ba sat at an anount sufficiant to raaova all of tha 
erganization'a assats.  If tha extant of tha assats of tha. 
organization is unknown, this aay ba achieved by iaposing the 
greatest fina authorized by statute. 

2. DETERMINING THE PINK - OTHElt THAN C3UMINAI. ORGANIZATIONS 

i8C2.1.  Determining tha Pina Cuidalina Ranaa - Oraanttattona 

(a) Tha guideline fine ranga shall b* daterained under 
subsections (b)-(d) below, except where tha 
offense guideline in Chapter Two expressly 
provides a different rule for dataraining tha 
guideline ranga. 

(b) Adjust tha offense level detemined pursuant to 
I8A1.2 (Application Instructions - Organizations) 
for each aggravating and aitigating factor sat 
forth below: 

(1)  Aggravating Factors: ' 

(A) If high-level aanagaaent aided or 
abetted, knowingly encouraged, or 
condoned the offense, add 2 levels. 
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(B) It th« dafandant within IS yaara of the 
comaancaaant of tha currant offanaa has 
ona or aora prior convictiona' tothar 
than • conviction for a patty offansa) 
or within 10 yaara of tha coBoancenant 
of tha currant offansa angagad In 
alDilar aisconduct, as dataminad by a 
prior civil or adainiatrativa adjudica- 
tion, add 1 laval. 

(C) If tha coaaisaion of tha offansa con- 
stitutad a violation of a judicial order 
or injunction, or of a condition of 
probation, add 3 lavals. 

(D) If high-laval aanagaaant aidad or 
abattad, or ancouragad obstruction of 
tha invastigation or prosecution of, tha 
offansa or, with knowledge thereof, 
failed to take reasonable stapa to 
prevent such obstruction, add 1 level. 

(E) If the defendant, in connection with tha 
offansa or its concaalaant, bribed or 
unlawfully gave a gratuity to a public 
official, or attaapted or conspired to 
bribe or unlawfully give a gratuity to a 
public official, add 1 laval. 

(F) If the offenaa targeted a vulnerable 
vlctia as defined in I3A1.1, add 1 
level. 

(C)  If the offense presented a aubatantial 
risk to the continued axistence of a 
financial or consuaer market, add 1 
level. 

(H) If the offense created a substantial 
risk to national security, add 2 levels. 

(3)  Mitigating Factors. 

(A) If the organisation, promptly upon 
discovering the offense, and prior to. 
the coaaenceaant of a govamaent inves- 
tigation, tha iaainent threat of .« 
govamaent investigation, or tha Iaai- 
nent threat of disclosure of tha wrong- 
doing, reported the offense to govern- 
aent authorities, subtract I  level. 



(B) If high-l«v«l aanagaaant did net hav* 
knowladga of tha offansa and tha lack of 
knowladga was raaaonabla, sub't^act 1 
laval. 

(C) If tha offansa reprasantad an isolatad 
incident of crioinal activity that was 
coBBittad notwithstanding bona fida 
policies and programs of tha 
organization reflecting a'substantial 
effort to prevent conduct of tha type 
that constituted tha offense, subtract 1 
level. 

(D) If the organization substantially 
cooperated in the investigation, or if 
the organization has taken substantial 
steps to prevent a recurrence of sinilar 
offenses, such as iBpleaenting 
appropriate aonitoring procedures, 
subtract 1 level. 

Do not apply an adjustaant froa this subsec- 
tion if the offense guideline specifically 
Incorporates it or if such factor is inherent 
in the offense. 

(c)  The fine guideline range is the aaount sat forth 
below corresponding to the adjusted offense level 
deterainad above; plus tha aaount, if any, from 
subsection (d) below. 

rin< Tablt 

Olttniff j^ivai    guidtlint R«fwf 

$250 _ $500 
$500 - $1,000 
$S50 - $2,000 

$1,500 - $3,500 
$2,500 - $6,000 
$3,200 - $8,000 
$4,000 - $10,000 
$7,500 - $18,000 

$14,000 - $34,000 
10 $25,000 - $64,000 
11 $45,000 - $103,000 
12 $70,000 • $160,000 
13 $90,000 - $206,000 
14 $108,000 - $240,000 
IS $1«0,000 - $400,000 
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1< $300,000 - $700,000 
17 $535,000 - $1,000,000 
It $700,000 - $1,520,000 
It $1,100,000 - $2,850,0b& 
30 $2,100,000 - $4,750,000 
at $3,250,000 - $9,000,000 
32 $6,500,000 - $18,000,000 
33 $13,000,000 - $36,000,000 
34 $24,000,000 - $68,000,000 
39 $48,000,000 -' $136,000,000 
3« $80,000,000 - $170,000,000 
27 $100,000,000 - $204,000,000 

If th* offans* laval is graatcr than 27, tha court 
shall axtand the abova tabla using, for each 
offense level, the dollar increvents used between 
levels 26 and 27. 

(d)  Loss or Cain not Subject to Restitution or 
Disgorgeaent.  Oeteraine the greater of — 

(1) any loss caused by the offense that exceeds 
the anount of restitution aade or ordered, or 

(2) any gain to the defendant froa the offense 
that exceeds the aaount that will otherwise 
be disgorged by tha defendant. 

Add the amount froo this subsection to the Binimua 
and MaxlBUB of the applicable range fron subsec- 
tion (c) abova. 

Cow»ntary 

ABPlicatJgn yptt»; 

1.  "Siailar Bisconduct," as used in subaectien (b)(1)(B), aeans 
conduct that is siailar in nature to the conduct xinderlying 
tha Instant offense, without regard to whether or not such 
conduct violated the sane statutory provision.  For exaaplc, 
« defendant convicted of iaproperly disposing of waste by 
burning has coaaitted siailar aisconduct if the defendant in 
the past iaproperly disposed of waste by discharge into 
water. Ibm  past aisconduct is siailar to the present 
offense despite the fact that 'two different federal statutes 
proscribe these wrongful waste-diaposal activities. 

a.  "Prior conviction," as used in subsection (b)(1)(B),-teeans 
conviction by verdict; a plea of guilty, including an Alford 
plea; or plea of nolo contendere. 
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3. "Rl9h laval sanagaaant," aa uaad In aubaaction (b), naana a 
paraon who ia an officar; a dlractor; a partnar; or any 
othar agant or aoployaa of an organization having dutias of 
auch raaponaibillty that tha conduct of auch parabh Bay 
fairly ba aaauaad to rapraaant tha policy of tha organiza- 
tion.  Thia definition ia darivad cloaaly froB tha Modal 
Panal Coda, f 2.07 (1962).  The definition ia relevant to 
the application of certain aggravating and aitigating 
factora aa wall aa to the inpoaition of probation under 
S801.1.  In practical affect, the definition includes auch 
parsons as an organizational president or general manager, 
but not a foreman in a large plant, in the absence of 
participation at higher levela of organizational authority. 
"High level Banageoent" does not apply in the case of an 
organization composed of 5 or fewer individuala, including 
employees. 

4. "Aided or abetted," as used in aubaaction (b), includes all 
conduct proscribed by 18 O.S.C. (2. 

5. Under subsection (b)(1)(E) an enhancement is applicable 
where the relevant conduct (whether or not charged in the 
count of conviction) included bribing or unlawfully giving a 
gratuity to a public official, or conspiring or attempting 
to do so.  This enhancement applies, for exaaple, to conduct 
proscribed by IB U.S.C. {{201, 205, 212, 213, 292, and 1726. 

6. Subsection (d) is designed to ensure that any loaa caused by 
the offense that is not subject to restitution (e.g. where 
the victims are not identifiable) or gain to the defendant 
that will not otherwise be disgorged by the defendant is 
taken into account by tha fine guideline range.  "Reatitu- 
tion," as used in subsection (d)(1), includes the defen- 
dant's expenditures for remedial action under seBl.2 (Remed- 
ial Orders), {8B1.3 (Community Service), and i8B1.4 (Order 
of Kotice to Victims).  "Any gain to the defendant," as used 
in subsection (d)(3), aeana any profit attributable to the 
offense. 

7. "Loss" as usad in thia aectien is to b« construed broadly 
and includes, for axaapla, damage to tha environaant and 
natural raaourcas and negative health consequences. 

Background!   Thia saction provides for tha determination of tha 
upper and lower limits of tha fine guideline rang*. 

Subsection (a) provides that tha guideline fine range for 
organizationa ia determined under aubsactions (b) - (d) except 
where Chapter Two provides a different rule. Currently, Chapter 
Two, Part R (Antitrust Offenaea) has a separate provision for 
establiahing the fine guideline range for these offenses. 



I«e2.2   ffBTgwtniATiQii OF rm rm vmn rm CDiDguifg Miiat 

(a) undar IS O.S.C. if35S3(a) and 3572(a), th« court, 
in d*t«rainlnq tha amount of th« fln« within tha 
applicabla guidalina ranqa, ia raquirad to con- 
•idar: 

(1) tha natura and circuaatanca* of tha offanaa 
and tha hiatory and charactaristics of tha 
dafandant; 

(2) tha naad for tha aantanca to raflact tha 
aariousnaaa of tha offansa, pronota raspact 

. for tha law, provida juat puniahnant, afford 
adaquata datarranca, and protact tha public 
from furthar criaaa of tha dafandant; 

(3) tha dafandant'a incoaa, aaming capacity, 
aiza, and financial rasourcaa: 

(4) tha burdan that tha fina will laposa upon tha 
dafandant or any paraon who ia financially 
dependant on tha dafandant; 

(5) any pecuniary loss inflicted upon othera aa a 
reault of tha offense; 

(6) whether reatitution is ordered or Bade, and 
tha aaount of such rastitutieni 

(7) tha naad to deprive the defendant of ille- 
gally obtained gains froa the offense; 

(8) whether tha defendant can pass on to con- 
suaars or other persons tha aicpense of the 
fina; and 

(9) any aaasure taken by the defendant to disci- 
pline any officer, director, eaployee, or 
agent of the organisation responsible for the 
offansa and to prevent a recurrence of such 
an offens*. 

(b) In addition, tha court. In dataraining tha aaount 
of tha fin* within th* guidalina range, should 
consideri 

. (X) th* d*gree of difficulty of detecting^th* 
violation; 
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(2) any collateral censaquancaa of conviction. 
Including civil obligations ariaing froa tha 
dafandant's conduct; and 

(3) any othar partinant aquitabla concidarations, 
including tha aggravating and aitigating 
factors sat forth in fSC2.1. 

(c) Tha aaount of tha fina should always ba sufficient 
to ansura that the fina, ta)cen together with other 
sanctions iaposed, is punitive. 

ConnentTV 

Subsection (a) reflects factors that the court is required 
to consider under 18 U.S.C. ff3993(a) and 3972(a). 

Subsection (b) reflects additional factors aat forth by the 
Connission. 

Subsection (b)(1) provides that the court ahould consider, 
anong other factors, the degree of difficulty of detecting the 
violation due either to the defendant's efforts to conceal tha 
offense or to the inherent difficulty of detecting that par- 
ticular type of offense.  For purposes of general deterrence, 
offenses that are particularly difficult to detect should receive 
greater punlshaent. 

3.   XKPLEKEMTIMG TBZ SENTENCE OF A FINE 

ISC3.1.   laposina a Fina 

(a) Except to the eirtent reatrictad by the aaxlBua 
fina authoritad by atatuta, or any •iniaua fine 
required by atatuta, tha fine required by tha 
guidelines ahall be that daterained under fSCl.l 
or |tC2.1, as applicable. 

(b) Where tha •inlMoa guideline fine ia greater than 
tha •axlaim fine authoritad by atatuta for the 
count of conviction (or aggregate aaxiaua fine 
authoritad for the counta of conviction), tha 
•axiauB fina authoritad by atatuta shall be' the 
guldalln* fine. 

(c) Where tha aaxiaua guideline fine Is less than a 
•iniauB fina required by statute for the count of 
conviction (or aggregate ainlaua fina required for 
the counts of conviction), the ainiauB f in^ 
required by atatuta ahall ba tha guideline fina. 
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This ••ctien acts fort)) th« intaraction e( tha fina gulda- 
llna ranga with tha BaxlauB f Ina authorixad by statuta* Tor tha 
count or count* of conviction and any BlniBua fina raquirad by 
statuta for tha count or counts of conviction. Kaxiaua fina 
lavals ara sat forth in 18 U.S.C. 13571. 

When tha dafandant is convictad on sultipla counts, tha 
•axiaua fina authorixad by statuta aay intraasa. Tor  axanpla, in 
tha casa of a dafandant convictad of two falony counts ralatad to 
a $200,000 fraud, tha MaxiauB fina authorized by statuta will be 
$500,000 on each count (an aggravate aaxiaua authorized fine of 
$1,000,000).  If however, the offense conduct covered by the two 
felony counts resulted in a total less of $750,000, the aaxinuD 
authorized fine would be $1,500,000 (twice the loas). 

iBC3.2.   Payent of the Tine - Organizations 

laaediate pay>ent of the fine shall be required unless 
the court finds that tha defendant is financially 
unable to aake such payaent or that such payaent would 
pose an undue burden on the defendant.  If the court 
peraits other than iaaediata payaent, it shall endeavor 
to require full payaent at tha earliest possible date, 
cither by requiring payaent on a data certain or by 
establishing an installaant schedule. 

Connentary 

When the court peraits other than iaaediate payaent, tha 
period provided for payaent shall, in no event, exceed five 
years, 18 U.S.C. $3572(d). 

(8C3.3.  Reduction of Fina Based on Inability ^ Pay 

(a) Tha court shall iaposa a fine below that otherwise 
required by the applicable guideline if tha court 
finds that: 

(1) (A) the priaary purpose of the organization 
was to conduct a lawful activity; and 

(B) it Is not able and, even with the use of 
a reasonable installaant schedule, is 
not likely to be able to pay tha fin* - 
required under |8C2.1> or 

(2) iaposition of th* fin* r*qulr*d by fSCl.l or 
iSC2.1. as applicable, would iapalr its 
ability to aake restitution erd*r*d as a 

' result of conviction. 
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Th« court Bhall lapoa* a r*duc«4 fin* under this 
••ction only to tha axtant nacassary to addraaa 
tha isauaa aat forth in aubdiviaiona (ITfB) and 
(2) abova. 

(b)  If tha court lapoaaa a raducad fina undar thia 
aaction, it ahall placa tha dafandant on probation 
in accordanca with Part D of thia Chaptar. 

Coanantary 

Background:   Subaaction (a)(2) carriaa out tha raquiraaant in 
18 U.S.C. 13572(b) that tha court iapoaa a flna or othar aonatary 
panalty only to tha axtant that auch fina or panalty will not 
iapair tha ability of tha dafandant to «aka raatitution for tha 
offanse. 

4.   OFFSETS 

f8C4.1.  Flnaa lapoaad Oacn Ownara of Cloaalv Bald Organlaationa 

The fina inpoaed upon a aaall, cloaaly hald organiza- 
tion nay ba partially or totally offaat by tha aaount 
of any crininal finaa iapoaad upon tha ownara of tha 
organization ariaing out of tha conduct for which the 
organization waa convicted, provided (1) there ia 
aubatantial identity between the organization and the 
individual ownara who have been convicted of offenaea 
for auch conduct, and (2) a Majority of ownara haa been 
convicted of auch offenaea. 

CoiBnentarv 

Application Note; 

1.  For purpoaea of thia section, an orjanltation ia cloaaly 
held when a aaall nuaber of individuals own a controlling 
intareat in an organization. In order for an organization 
to be cloaaly held, there need not be cosplet* overlap 
between ownerahip and aanagaaent. 

Background;   Many organizational defendants are closely held 
corporations, which for practical purpoaea, are the alter egoa of 
their owner-aanagars. 

Tha goal of this section is fairness. In caaea in which 
there ia aubatantial identity between the convicted erganiaation 
and its convicted owners, a majority of whoa have been convicted 
of offenaea ariaing out of the conduct for which the organization 
was convicted, the flnss agalnat the organisation say be offaat 
by tha individual fines. In aaking a dateralnatlen under thia 
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••ction, th« court should consldar tha likelihood of th« govarn- 
»«nt'a coll«ctin9 th« fin«« impossd on th« individual ownara. 

Only in a casa of absoluta idantity batwaan tha organization 
and convlctad individual ownara should an offsat coaplataly 
oblitarata tha organization's fina. 

5.   DCPARTURES 

I8C5.1.   Substantial Assistanca to AutJiortttaa (Policy 
Statcaant) 

(a) Upon Botion of tha governaant stating that the 
defendant has provided substantial assistanca in 
the investigation or prosecution of the indiv- 
iduals responsible for the offense for which the 
organization ia santanced, a downward departure 
Bay be warranted. 

(b) The appropriate reduction shall be datersined by 
the court for reasons it states that say include 
consideration of the following: 

(1) the court's evaluation of the significance 
and usefulness of the defendant's assistanca, 
taking into consideration the governaent's 
evaluation of tha assistance rendered; 

(2) the nature and extent of the defendant's 
assistance; and 

(3) tha tinaliness of the defendant's assistance. 

fBC5.2.  Risk of Death or Serious Bodilv Inlurv (Policy 
Stataaant) 

If tha offense resulted in a foreseeable and substan- 
tial risk of death or serious bodily injury and tha 
kind or degree of that risk was not adequately taken 
into consideration in setting the fine guideline range, 
an upward departure aay be warranted.  In Baking this 
dataraination, tha court should take into account both 
tha aariousnass of the potential injury and tha proba- 
bility of its occurring. 

i8C5.3.  other Crounds for Daoartura (Policy Stataaant) 

To tha extant that any policy atateaant froa Chapter 5, 
Part X, Subpart 2 is relevant to tha defendant, a 
departure froa the applicable guideline range aay be 
varrantad. 
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PART D - ORGANIZATIONAL PROBATION 

ftDl.l.   TMPoaitlon of Probation 

An organization shall b« santancad to probation: 

(a) If such santanca is nacassary as a aachanisB to 
inposa rastitution ({8B1.1), a rasadial order 
(iBBl.2), or coBBunity sarvica (fSBl.3); 

(b) if tha organization is santancad to' pay a Bonatary 
penalty, whether rastitution, fine, or special 
assessaent, and full payaent is not to be com- 
pleted within 30 days after sentence is iBposed; 
if probation is iBposed solely under this 
subsection, such probation shall terainata when 
the organization Bakes full payment of the 
penalty; 

(c) if tha court iaposas a fine below tha fin* range, 
in accordance with |1C3.3> or 

(d) in the following circuBstancas: 

(1) the court finds that at the tlBe sentence is 
iBposed the organization or a BaBber of its 
high-level Banageaent had a criainal 
conviction within tha previous five years for 
siailar aisconduct to that involved in the 
instant offense and any part of the instant 
offense occurred after that conviction; or 

(2) tha court finds that the offense indicated a 
significant problaa with the organization's 
policies or procedures for preventing criaes, 
as evidenced, for exaaple, by (A) high-level 
Banageaent involveaent in, or encouragaaent 
or countenance of, the offense; (B) inade- 
<iuata internal accounting or aonitoring 
controls; or (C) a sustained or pervasiva 
pattern of criainal behavior, unless tha 
court finds that tha problaa has already been 
raaedied, or that there is clear assurance 
that the problaa will be reaedied (aLtA<.> 
where the defendant will ba under intensive 
supervision by a regulatory agency); or 

(3) tha court finds that probation Is necessary 
to ensure that changes are aada within the 
organization to reduce the llkalihood of 
future criainal conduct. 
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Coawntarv 

»ppl teat ton Mef«; 

1. 'Hi9h-l*val Banageaant," as uaad in this section, has tha 
Sana aeaning as in Application Nota 3 of tha Comnentary to 
f8C2.1 

2. 'Similar misconduct," as usad in this saction, has tha same 
meaning as in J^plication Nota 1 of the Comnentary to 
ieC2.1. 

3. Unlawful activity that has been pervasive throughout the 
organization or a component of the organization within the 
meaning of subsection (d)(2) need not be limited to the type 
of unlawful activity resulting in the offense of conviction. 

Background:   This section sets forth the circumstances under 
which a sentence of probation is authorized as a substantive 
sanction or as a means to enforce another sanction, such as a 
fine or restitution. 

f801.2.   Term of Probation 

When a sentence of probation is imposed, the term of 
probation shall be sufficient to accomplish the pur- 
poses for which probation is imposed but in no event 
more than five years, and in the case of a felor^, at 
least one year. 

Commentary 

Within the limits set by the guidelines, tha term of proba- 
tion should not extend l>eyond the court's Immediate objectives in 
imposing tha term of probation. 

{8D1.3.  Conditionm of Probation (Policy Stataaant) 

(a) Any sentence of probation shall include the 
condition that the organization not commit, or 
attempt to commit, another Federal, state, or 
local crime during the term of probation. Smm 
!• 0.8.C. f3563(a)(1). 

(b) The court may impose other conditions that (1) are 
reasonably related to the nature and circumstances 
of the offense, the history and characteristics of 
the defendant, and the purposes of sentencingr and 
(3) involve only such deprivations of liberty or 
property as are reasonably necessary to effect the 
purposes of •entenelng. 
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(c) If probation ia iapoaad undar |«Dl.l(b) or (c), it 
la r*coBB«nd«d that tha following conditiona ba 
iapoaad to the axtant that thay appaar naeaaaary 
to aacura tha defandant'a obligation to'pay any 
dafarrad portion of an ordar of raatitution or 
fina: 

(1) Tha organization ahall aaka periodic aubnis- 
aiona to tha court or probation officer, at 
intervale apecifiad by the court, reporting 
on the organitation'a financial condition and 
raaulta of buainaaa operationa and accounting 
for tha diapoaition of all funda received. 

(2) The organization ahall aubait to:  (A) a 
reasonable nuaber of regular or unannounced 
exaninations of ita booka and recorda by the 
probation officer or auditore engaged by the 
court; and (B) interrogation of knowledgeable 
individuala within the organization. 

(3) The organization ahall b« required to notify 
the court or probation officer inaediately 
upon learning of any (A) aaterial adveraa 
change in ita buainaaa or financial condition 
or prospecte; or (B) tha connencenant of any 
criainal investigation or prosecution, 
bankruptcy proceeding, or aajor civil litiga- 
tion or adBinlstrativa proceeding against the 
organization. 

(4) The organization shall ba required to aake 
periodic paynenta, aa apacified by tha court, 
in the following priority: (1) the unpaid 
aaount of the organization'a restitution; 
(3) any fine: or (3) any other Monetary 
aanction. 

(d) If probation is ordered under f8Dl.l(d), it is 
recoaaendad that tha following conditions ba 
iapoaad: 

(1) Tha organization ahall ba required to develop 
and aubait for approval by tha court a 
coaplianca plan for avoiding a recurrence of 
the criainal behavior for which It waa 
convicted. Tha court may aaploy appropriate 
experts, including gevamBant agency aicparts, 
to aaaaaa tha efficacy of a subalttad plan, 
if naeaaaary. Tha experts shall ba afforded 
acceaa to all aatarial peaseaaad by tha 
organisation that la neceaaary to a coapra- 
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hansiv* ••••••mant of th« eoaplianc* plan. 
Tba court shall approva any plan that appaars 
raasonably calculatad to avoid racurranca of 
tha criminal bahavior, providad it' 'is consit- 
tant with any applicabla statutory or ragula* 
tory raqulraaant. 

(2) Upon approval of a coapllanca plan by tha 
court, tha organization shall notify its 
snployaas and aharaholdars of tha crlainal 
bahavior and tha coaplianca plkn.  Such 
notica shall b« in a for* to ba prascribad by 
tha court. 

(3) Tha organization shall ba raquirad to aaka 
pariodic raports to tha court or probation 
offlcar, at intarvals spaclfiad by tha court, 
ragarding tha organization's prograss in (A) 
iBplamanting any coaplianca plan raquirad and 

.* approvad by tha court undar this subsaction; 
and (B) avoiding tha connission of futura 
criainal offansas.  Such reports ahall ba in 
a fora to ba prascribad by tha court, and 
(A) shall disclosa any criainal invastigation 
or prosacution, and (B) shall not raqulra 
disclosura of any trada sacrats or othar 
confidantial businass inforaation, including 
future business plans.  Such reports shall be 
available for review by a govarnaent agency 
vith regulatory responsibility over the 
organization. 

(4) In order to aonitor whether the organization 
is following tha approvad coaplianca plan, 
tha organization shall subait to: (A) a 
reasonable nuaber of regular or unannounced 
axaainations of its booiis and records by the 
probation officer or experts engaged by the 
court; and (B) interrogation of knowledgeable 
individuals within tha organization. 

Coaaentary 

Subsection (a) sets forth the statutory raqulraaant that 
each sentence of probation contain a condition that tha defendant 
not coaait another Federal, state, or local criaa. 

Subsaction (b) autherisas tha court to laposa othar ^ndi- 
tions that (1) are reasonably related to tha nature and circua- '. 
stances of the offense, tha history and characteristics of tha 
defendant, and the purpose of sentencing} and (3) involve only 
such deprivations of libarty or property as are raasonably 
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n«c«s*ary to affsct th« purposes of ssntsncing. Zn asstlng thasa 
raqulraaants, the court should tailor such conditions of proba- 
tion to tha circuBStancas of the case.  For exaaple, the court 
•ay dataraina that a condition of probation is necessary to 
assure that a defendant not avoid the ispact of a fine by inap- 
propriately passing the costs thereof to consuaers or other 
persons. 

In addition, 18 U.S.C. 13563(a) provides that if a sentence 
of probation is iaposed for • felony, the court shall iapose at 
least one of the following as a condition of probati°on: a fine, 
restitution, or conaunity service, unless the court finds on the 
record that extraordinary circumstances exist that would make 
such a condition plainly unreasonable, in which event the court 
shall iapose one or acre other conditions set forth in la D.S.C. 
|3S63(b). 

PART E - SPECIAL ASSESSKEHTS AND FORrBIIURES 

fSBlll.   Special Asseasaents - Oroaniiations 

Apply ISE1.3 (Special Assessaents). 

Cgimcntary 

The provisions of {SE1.3 (Special Assessaents) are 
applicable to organizational defendants. 

fSEl.3.   Forfeiture - Organizations 

Apply {5E1.4 (Forfeitures). 

Comaentarv 

The provisions of fSEl.4 (Forfeitures)^.are applicable 
to organizational defendants. 
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TOP 100 REFERRALS 

JUN -6 199! 

TOP 100 REFERRALS 

Reft Name of Institution CC# DIST 

1. 1 American Diversified SB CR-89-773 
CR-89-210-R 

C/CA 
W/OK 

2. 5 Brookside Savings and Loan 90-847 
CR-90-592 
CR-90-636 
CR-90-727-RG 
CR-91-354-RG 

C/CA 
C/CA 
C/CA 
C/CA 
C/CA 

3. 13 Centrust Savings Bank 88-8098-CR- 
PAINE 

S/FL 

4. 15 First State Savings Assoc. SA90CR313 W/TX 

5. 17 Citizens Savings and Loan CR-91-92 OR 

6. 18 City Federal Savings Bank 91-57 
91-59 
91-60 
91-61 
91-62 
CR-91-223 

M 
MJ 
KJ 
MJ 
HJ 
NJ 

7. 19 City Savings A-90-CR-117 W/TX 

8. 22 Columbia Savings and Loan CR-91-165 
CR-91-164 
CR-91-166 

C/CA 
C/CA 
C/CA 

9. 23 ConoKxlore Savings CR-3-89-008-G 
CR-3-89-039-G 
CR-3-90-038-H 

N/TX 
N/TX 
N/TX 

10. 24 Commonwealth S(L Assoc. 90-6228-CR- 
ROETTGER 

S/FL 

11. 28 Consolidated Savings Bank CR-89-773 
CR-90-808 
90-507-HLH 
CR-89-210-R 
91-133-MRP 

C/CA 
C/CA 
C/CA 
H/OK 
C/CA 

12. 32 Cross Roads StLA 91-CR-18-C N/OK 

13. 36 First California SB CR-88-764-HU1 C/CA 

14.  37 

(Now Camino Real SB) 

Viking Savings and Loan 90-532 C/CA 
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15. 42 Franklin Savings 
Creditbanc Savings 

CR-3-89-011-T 
A89CR002 

N/TX 
W/TX 

16. 43 Freedom Federal SfcL 90-08-CR-ORL M/FL 

17. 45 General Savings Association 6:90 CR 61 
TY-90-13-CR 
CR3-91-118-T 

E/TX 
E/TX 
N/TX 

16. 47 Gold River Savings Bank CR S 89-168-RAR 
91-048-WBS 
CR-S-91-222-LKK 

E/CA 
E/CA 
E/CA 

19. 50 Leader Fed. Bank for Savings 90-20183 
3-89-0033 

W/TN 
N/TX 

20. 51 Hill Financial Savings Assoc. 91-00213 ED/PJ 

21. 53 Imperial Savings Assoc. CR 90-852-LEW 
CR-90-440-LEW 

C/CA 
C/CA 

22. 54 Independence Fed. Savings Bank LR-CR-90-268 E/AR 

23. 55 Independent American S.A. CR-3-89-134-F 
CR-3-90-101-T 
CR-3-90-102-R 

N/TX 
N/TX 
N/TX 

24. 57 Lamar Savings Association A-90-CR-117 
A-89-CR-117 
SA-89-CR-147 
SA-89-CR-178 

W/TX 
W/TX 
W/TX 
W/TX 

25. 58 Liberty Federal Savings Bank 91-304JB 
91-305JB 
91-306JB 
91-307JB 

NH 
NM 
NM 
NM 

26. 60 Lincoln Savings and Loan CR-90-814 
CR-91-194-JMI 
CR-91-252-RMT 

C/CA 
C/CA 
C/CA 

27. 62 Mercury Savings CR 89-20138-HAI N/CA 

28. 63 Karidian Savings SA-90-232-CR N/TX 

29. 64 Meritbanc Savings Assoc. H-90-156-SS S/TX 

30. 65 Midwest Federal SfcL 3-90-34 
4-90-82 

MN 
m 

31. 66 Morthpark Savings Assoc. CR-3-89-185-R N/TX 

32. 67 Odessa Savings Assoc. MO-8e-CR-056 N/TX 
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33. 71 PeoplM Heritag* Fed. StL 91-40001-01 
91-40002-01 

KS 
KS 

34. 72 Republic Bank tor  Savings, FA J90-00034 (L) S/MS 

35. 73 Richardson Savings and Loan CR-3-90-012-T N/TX 

3S. 74 Royal Palm Savings Association 90-10316-Y MA 

37. 75 San Angelo Savings and Loan CR-3-90-003 
CR-3-89-115D 

N/TX 
N/TX 

• 

38. 78 San Jacinto Savings Assoc. H-90-324 
89-399 
CR3-91-0053-H 
CR3-91-0054-H 

S/TX 
SC 
N/TX 
N/TX 

39. 81 Stockton Savings Assoc. 
(Now Soutwest FSA) 

S-89-0082 ND/TJ 

40. 83 Sunbelt Savings Association CR-3-8B-224-H 
CR-3-89-276R 
CR-3-90-029G 
CR-3-90-035-H 
CR-90-171-T 
CR3-90-331-H 
CR7-89-0024 
CR-3-89-0183-G 
CR-3-89-0184-H 
CR-3-88-154-H 

N/TX 
N/TX 
N/TX 
N/TX 
N/TX 
N/TX 
N/TX 
N/TX 
N/TX 
N/TX 

41. 84 Siscorp 
Fidelity Federal S(L 
Investor's Federal Bank, FSB 

CR-88-133-R 
90-CR-27-B 
CR-89-273-W 

W/OK 
N/OK 
W/OK 

42. 86 Trinity Valley S&L Assoc. 1-90-CR-Bl E/TX 

43. 89 United Savings Bank of WY 91CR041B WT 

44. 90 United StL ASSOC. CR 90-472 
CR 90-554 
CR-91-104 

NJ 
NJ 
NJ 

45. 92 Universal Savings Assoc. H-90-343 
H-90-438 

S/TX 
S/TX 

46. 93 University Savings CR-3-89-011-T N/TX 

47. 94 Victor Federal StL 89-4-CR 
CR-90-009 
89-CR-155-B 

B/OX 
E/or 
N/OK 



4S. 97    Maatarn S«vlngs Assoc.       CR-3-90-092-H N/TX 
CR-3-90-210-D H/TX 
CR-3-90-276-T N/TX 
CR-3-89-154-R H/TX 
CR3-90-243-G N/TX 
89-CR-592 N/IL 

49.  98     Hestport SB CR F-90-X43-BDP E/CA 

50. 99     Westwood Savings and Loan     90-847 C/CA 
CR-90-402 C/CA 
CR-90-592 C/CA 
CR-90-636 C/CA 

51. 100     Hilllamsburg Savings Bank     C-90-240 S/TX 
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PREPARED SrATEMEhrr OF DICK THORNBURGH, ATTORNEY GENERAL 

OF THE UNITED STATES, BEFORE THE FEDERAL COURTS STUDY 

COMMITTEE 

The wurk of the Federal Count Study Committee ii viully important to the Depan- 
meDt of Justice. As the Natioa's law Gnn, the Department is, by far, the single largest 
litigator before the federal courts. Through its 6,000 attorneys, the Department prose- 
cutes 100% of the criminal cases, and initiates or defends 26.5% of all dvi cases, which 
are before the United States District Courts. Similarly, the United States is appellant or 

' appellee in 43.6% of all cases before the United Sutes Courts of Appeals.^ We therefore 
have a substantial interest in the efficient and effective functioning of the Judiciaiy, both 
bom the perspective of a coordinate branch of govenmient, and as a principal litigant. 

We wish to commend the Committee for the significant accomplishment of developing 
its draft report in such a relatively short period of time. While there will be some 
recommendations with which we do not agree, there are many with which we do agree. 
We are anxious to work with the Committee, the Congreu and the Judiciary to implement 
tboie recommendations that we believe have merit. 

In making our comments, we are guided by a healthy respect for the separation of 
powers, which constrains us from commenting on some recommendations that we regard 
as internal to the Judicial Branch. We do not seek to micromanage the Judicial Branch 
any more than we would encourage micromanagement of the Executive Branch by either 
the Congress or the Courts.* 

GROWTH AND THE FEDERAL COURTS 

The federal courts have expanded substantially in tbe past 20 years, reaching the point 
at which the chain of command and span of control is stretched to the breaking point. 
There are now 168 authorized Court of Appeals judgeship* and 575 authorized I>istrict 
Court judgesbips, and the Judicial Conference last year recommended additional judgeships 
to accommodate existing caseload demands.' The federal courts must assure justice is 
available and injustice corrected, but must take increasing measures to curb frivolous 
litigation, unnecessary oomplaintt and dilatoiy tactic*. 

L /limwiK^m<f*i»maertftitjUwiuiiamlnOllk*ef*flMiiiSltmCa>ra.l9l9,-MlaB-l,C- 
1, D-1 (beninalterylO^towir Jl^ot nW). 

2. Ibe nrwiiiiCM wnmrnrnili am the aMKy at Oe JadicW COgfcfcaoe lo iauc raks aod itgiMlont lor 
Ifae Mcnl jDdUHy ttaaM be rteopitad ty aantu. Dr^ Kfoi ef *i ftdaal Cart Satdf Cammat 
(PiMiHiw 22, 19W) (buUuiBM a^ Jkpo*). at TS. la ibk tcdmicil lepl oMKr, «c ooocur. U tbe 
JaJMil Onafcuata btitim at a Mtmogr autborimion k neccaaqriDr k lolaue raks ad fcfulniaai 

. tat tbe iDHnal fawenanee ct Ibe Jodldri Bnodi, ibc Encutnc Bnodi «fl suppan lucb a pfopooL By 
ttc MOB loki^bowcvcr, tbe Draft Rcpon icooaaneodi ibai OoDfvtM iwiiiili tbe JmUfwy tocnwiaci for 
koM ipaet ad bcHUsaad lo oie ibe Ocoefal Sovicet AJmUnmiao ca aoaaaaa baiswbeo tbe 
JadUay tttemt appiofiiaK. Dnft Htpcn, MM. «k do aai wpport waA m mttapi lo atmit ja 
•Qtbcr fecfltio offloc, pHRiEHlBi^ tf Mcb a <iiKiiiig wovM advcns^ iflecl tte IMHd SMH Anaraeys. 

iBMedtaM Mcdi^ aad-BHy coateia lo flod neb wtUiim pcriodka% ssoaMaiy, te OMWidiiae MCS 
dkadnHiain la aaaUai ihi Afifck m Jadkbay HO lv|*. /taortbg». ibe r>WM*liia iwiaiaiwuh flat 
OiHHM—d the JwdMilOwfc naff CBBiidefibcwtf^^ BKU of coping «tib ibe fedcnricaMloadprablefli 
fcrpmpoewafHniifniylMBlaibefcwrome^addfatowrJiiliidilpi' Dr^lt^eM,ml. 
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The Department lupports justified growth to accommodate existing and reasonably 
anticipated caseload demands. Obviously, when vacancies occur, we work as rapidly as 
possible, as the Committee has urged, to enable the President to nominate individuals to 
CU those vacancies and to obtain their confirmation.^ 

DISTRICT COURT JURISDICnON 

1. Diversity Jurisdiction. For many years, the Judicial Conference and the Department 
of Justice have supported complete elimination of diversity of citizenship jurisdiction, to 
reserve federal jurisdiction for federal issues. Diversity cases are resoWed on the basis of 
state law, and therefore should be decided in state courts; they consume scarce resources 
that are needed by the federal courts to handle federal question cases.' For example, the 
Federal Judicial Center has estimated that diversity jurisdiction cases require the equiva- 
lent of 193 district judgeships and 22 circuit judgeships, at a cost of over S131 million in 
the Judicial Branch appropriation.* 

y/t continue to support abolition of diversity of cilizeiuhip jurisdiction, and so we 
support the Committee's recommendation that diversity jurisdiction be restricted to apply 
only to complex multi-state litigation, interpleader, and suits to which aliens are parties. 
Congress, however, has consistently declined to take this logical, significant step in order 
to reduce the burdens on the United States courts; only nominal changes have been made 
to limit diversity jurisdiction.^ As an alternative, the Committee proposes that suits 
brought by in-state plaintifb be removed from diversity jurisdiction; claims for pain and 
suffering, punitive damages or attorney's fees should not be included in calculating the 
amount in controversy; and corporations should be considered citizens of every state in 
which they are licensed to do business.* We believe that these are sound alternatives. If 
diversity jurisdiction cannot be repealed and state law cases given back to the state courts, 
then it shoukl be taik>red to more nearly serve specific federal interests.' WE also concur 

4. Dr^ Htpon, m 99. 
5. Dtvcfiily caMi UxaM 67,211 of tbc 233J93 cM ones Bkd is reportiQi year 1989, or 28% of aU Blinp. 

AOAiama/ lUpoH I9I9.TUM C3. 
(.    K ftnrUgt, Jht Budfoay Imfoa ef nxsibk Chanpt In Dhmjky Jimt<Uaion (FeOeni iui^ 

1989) llik ii aa loatmt oner ptevkiut aoalyia of tome SS milKaiL A. Pinnd|e, Airfjo Stninp thai 
mxMhtAdiiiMi 7Va«* Chmta m FtdtnlCoui JuritdkAm (FedenI Judicial Ceaier, March S, 1987). 
Qnpbtt '<i-*—f^ of dKcniqr Juriidictka «oiild pcnaii Uie coum lo "cnch up* witb otbcr cnei for a 
ouaiMr of jwan Mbic tbc uxal oumtar of rcmitaiiai cats iKXild raquirt addHioBal Jadfoli^a lo IK 

7. Tte ludkW iBpRMacaa taX AaxM lo Juoioe Act of 1988, Put). L Na lOO-TOZ (ibe mtae Aa thai 
oeaud flic FMeiii Oouro Study Committee), rued Uic Jurlnltrtlnnal iniauat ban SlOjOOO «> tSOfiOO. 
V pMi ii proiafuc, boaevcr, UK iDcmM la the juriKlinionil Ikxir wil muk ID a iCDpanfy diicnaii la 
cans, ooly to be owemin bjr cianeraled daias and • oew ipiral of lUDp. 

&   UN* Jt^an, at 9. 
fl.   «k «K> ftt vkb itae Cnrnmlnac ikai V Oaavm ttOma M icpeal er n 

Juriidlcdai. CcBfm fbotta lapal 28 U.S.C I 1441(e), eoocaniai raooal of i 
cWBi. Ai||l lUfoH, at 71 
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in the Conunittee't suggestion that the jurisdictioiMl wnount be raised to $73,000, uj that 
the juradictioDal Door be indexed'* 

2. Mullidistrict and Mass Tort Litigation. The Committee also recommends that 
Congress simplify mullidistrict jurisdiction by permitting consolidated trial as well as pretrial 
proceeding and create a special Federal jurisdiction, based on minimal diversity under 
Article HI, to make possible the consolidation of major related, multi-party, multiforum 
litigation." We concur in both these recommendations, which would work a significant 
change in the administration of complex litigation. The Department recently testified in 
favor of H.R. 3406, which would delineate a unique category of mass tort litigation where 
the exercise of federal jurisdiction would markedly increase the fair, speedy and efficient 
resolution of cases and avoid time-consumins, expensive and repetitive liability proceed- 
ings before different sute and federal oouitt.^ 

3. Prisoner Cases. A significant area of the federal caseload is in the area of prisoner 
civil rights cases.'^ The Committee suggests that Congreu amend the Civil Rights of 
Institutionalized Persons Act to eliminate the minimum standards for certification of state 
administrative procedures, and require exhaustion of administrative remedies for 120 days 
if the court is satisfied that the administrative procedures are fair and effective.'* Under 
current law, only seven states and three kxalities have adopted the measures required for 
certification, largely because the burdens imposed by the Act, not our regulations, are 
onerous." Accordingly, we believe the changes suggested by the Committee are appro- 
priate and will prxivide prisoners with a reasonable means of resohong disputes without trial 
by the District Court. 

4. Wrongful Discharge Cases. The Committee propotes to allow a test program for 
Title VII wrongful discharge cases, under which claimants would be able to have their 
claims adjudicated before the Equal Employment Opportunity Commission instead of the 
district courts.'* While we recognize that this procedure would ix>t be made mandatory, 
we have serious reservations about the proposal, which would require significant statutory 
and organizational changes as well as substantial resource reallocations to convert the 

la The ftoem increaic in the juriKtininnal araoum tardy ktpi up wUb infltiiaa. Tbou|h tafMiOB k often 
measurtd by ihe braaiMawd Otnumer Prkc lodex (Ibe CFIAJ), perbapt a man •ccunte iDdKaur mould 
be llic Consumer Price Index for medical eons (CPI/M). Of tV 67,211 divcniiy caics Bled lo repociin| 
jar 1989, 28,107 (42%) «cn pemoal injiuy ouet of one fonn or inolber. AO Animal Rqxm lOK.TMie 
a. lb Ute eaeai Ui« divcnliy juilKliaian it driven by penonal Iqjttiy cues, ibe jutiidiniooil mount 
ttOttU ftOtmtti tnaOf be STS^OOa 

IL 041 K^an, m 12. 
12. Snuacm of Supbca C ttmduliu, Depntr Aainaai AttonKy Oeoeral, Ovl DivWon, Uoiicd States 

DepBUntai of Justice, before the Subummiiiee on Courti, ImeUectual Propeny and tbe Adminiantica of 
Jnolce, Houae SuOdMj '">'~'^*». CB HJL 3406, The Muhipany, Muhiforum JuriHliaiaa Aa of 1989,* 
lOm CDag., la Sea. (Nowaiber IS, 1989). A copy of ibi> aaumeal win be pnxMed 10 ibe Cwnniiiiee. 

13. to itpordni yor 1989, 24,992 •primer cM ritbU* OMS acra Bad. AO AiumtHl^aiUMQ, 'AtHe C-2. 
14. Dnfi KfOH, ai 24. 
15. CM Ri|bu at ImUutiooaliwl ftnoos Act of 1980, Pubi I. Na 96-247, 42 U.&C | 1997 « Mf; 28 

CSR. Pan 40 (Departmca refaWaat). 
ML O^ Jttport. at 4M1. 
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EEOC to an idjudicatoiy agency. Even with such changes, many questions would need to 
be addressed concerning whether administrative adjudication would best serve the mission 
of remedying and eliminating employment discrimination. The EEOC intends to submit 
more detailed comments on the Committee's recommendation. Our more general 
concerns, disclosed below, about the Committee's proposals for specialization in other 
contexts, also are applicable here. Instead, if additional measures are necessary with 
respect to these cases, the Committee might encourage the courts to consider increased use 
of alternative dispute resolution mechanisms rather than trying to restrict claimants' resort 
to the district court 

5. Qarifving Federal Legislation. We agree with the Committee that Congress should 
also adopt a general statute of limitations, or a series of speciflc statutes for major legisla- 
tively-created federal claims together with a residual statute of limitations, in order to 
eliminate litigation over which state statute of limitations applies to a particular case.'^ 
This simple step will eliminate debate over such issues in a substantial number of cases 
each year. Similarly, we agree with the Committee that Congress should broaden and 
simplify the present general venue statute, 28 U.S.C } 1391(a), to eliminate a number of 
disputes that arise over which district is the proper venue for a suit when a number of 
districts could be the proper venue. 

THE COURTS OF APPEALS 

The Um'ted Sutes Courtt of Appeals often are neglected in our search for expeditious 
and effective justice at the trial level W: cannot overlook the vital role of appellate 
review. 

1. Case Management We concur in the Committee's general resolve to review the 
problems of the courts of appeals over the next five yean.'* The Committee recommends 
that the Judicial Conference and the Federal Judicial Center undertake an intercircuit 
study project of the most effective and reliable means of appellate case management, and, 
in so doing, devise a way to exchange caseload management information between the 
courts so that all courts have available the moct current information on casekwd manage- 

2. Review of Social Security Cases. Among the other recommendations of the 
Committee is the suggestion that appellate review of social security disability claims in the 
courts of appeals shouU be confined to constitutional claims and issues of law." While 
this adjustment might be beneGcial to both the District Courts and Courts of Appeals, as 
well as provide greater factual Gnality in an area where there is a strong tendency to 
Veoood gueaa* the iKtiial detenninatioas of the Social Seairity Administration, we defer 

17. CtafI Ki/an, m TOL 

U. Owfi Hi/at, m va. 
19. £Hfl ifayor, Bl 99. 
a Oigl ifapBR, at at. 
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taking a position on this reoommendatioa at this time.'' This issue needs to be studied in 
conjunction with the proposal to create a specialized court to review Social Security 
disability cases, which is discussed below. We would note, however, that any proposal to 
treat Social Security disabOity claimants differently from non-disability Social Security 
claimants raises serious concenis. 

3. Realignment of the Circuits. What the Committee has not done, nor could it have 
reasonably been expected to do in the short time allotted, is to evaluate measures to return 
logic to the chaos and historical accident of circuit boundaries. It makes little sense to 
have one circuit with six judges (the First Circuit) and another with 28 judges (the Ninth 
Circuit). We must ultimately come to grips with the historical anomalies of the regional 
drcuiu and develop ways to maintain consistency and predictability. 

iNTERaRCinr CONFUCTS 

One of the major long-range issues facing the judiciary is how the courts of appeals will 
be able to maintain effective control over their burgeoning appellate dockets. The 
Committee presents several alternatives, some of which we cannot support 

1. Binding Resolution of Qrcuit Conflicts. The Committee recommends that Congress 
consider authorizing an innovative pilot project, lasting over a four year period, monitored 
by a committee of the Judicial Conference of the United States, for the purpose of freeing 
the Supreme Court from the need to resolve some circuit conflicu. Under this proposal, 
the Supreme Court would designate intercircuit conflicts for resolution under the pilot 
program, and the conflict would be referred to a randomly-selected, uninvolved circuit, 
sitting en banc, whose dedsion would be binding on all courts, subject only to review on 

The Department recognizes a need to consider increasing the capacity of the federal 
court system's ability to resolve conflicting interpretations of federal law. The citizens of 
this nation deserve to have a single interpretation of the law which governs them; the 
court system upon which they depend should be able to provide them with greater 
coiuistency than it can today. Many studies have attempted to deGne conflicts, without 
complete success, and have suggested different methods of resolution. We are interested 
in studying the Committee's proposed mechanism. 

2. Specialized Courts - "Rx Case*. The belief that there are tuBident intercircuit 
conflicts to warrant action does not, however, justify piecemeal correction through 
Specialized courts.* We oppose the Committee proposal to vest exclusive jurisdiction over 
all civil tax deficiency and refund cases involving income, estate and gift taxes in an 
expanded United States Tkx Court by converting it into an Article III court with a trial 

2L Al Ihesame tine,wtOatai bdtew til > iisppropiiite,or»itliin llie COmmittet'sJuriidlaion, toa«Mrq» 
Ibe iDiernal nnioure c( the Eucutivc Brancti, ucti at itae iwmimmrtwinn lo icsnicnare the Admininrt- 
live Law Judfo cf tbe Social Security Msmmnuoa iolo ao iodepcnlem Mcial afcaqr. Dnfi Rtpon, ai 
26L The Depanmeai bM arccfljr cppoKd tbs idea in Coo|rci>. 1M cnminiif lo oppcae icvefiag Itae pokey 
review by tbe Seoeiaiy d Health and Hiunao Services over ttie Mi^udicatiQO cf Social Secartly < 

22. Dnfi HtfOH, at 116-17. 
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dhision and in appellate division.^ The Depaitment joins virtually every legment of the 
tax bar, both public and private, in opposing this proposal 

Shirley D. Peterson, Assistant Attorney General for the "Ax Division, has informed the 
Committee in detail of the reasons for our opposition to this idea. Indeed, the Committee 
itself candidly admits that this dramatic change cannot be justified as a means of relieving 
the workload of the federal judiciary. Nor is the proposal warranted by any deficiencies 
in the quality of the decisions rendered in tax cases. The current system works well, and, 
contrary to the Committee's suggestion, does not foster undue uncertainty in the tax law. 
Recent studies, including one conducted by our "bx Division, indicate that there are very 
few unresolved intercircuit conflicts in the tax field. Moreover, the proposed reform would 
not eliminate such conflicts, as disagreements could still arise between the regional circuits 
and the appellate division of the new Ikx Court on substantive income, estate and gift tax 
issues. 

The Committee also suggests that tax cases should be heard by judges with special 
expertise. We disagree. We believe that generalist judges play a critical role in the 
adjudication of tax disputes, balancing the technical expertise of the Tkx Court with insights 
from other disciplines. "Ux disputes do not exist in isolation from the affairs of the 
communities in which they arise, but grow out of and reflect the life and the law of those 
communities. They are appropriately resolved by generalist judges who know and under- 
stand the affairs and transactions to which the tax laws are applied. Generalist judges also 
help ensure that the tax laws remain understandable to American taxpayen, who are 
expeaed to apply these rules to their everyday affairs. 

Most importantly, we are gravely concerned that the proposed centralization of tax 
litigation would leave the American taxpayers with the impression that the judicial system 
does not adequately protect their rights. Such a belief could undermine the voluntary 
compliance with the Internal Revenue laws that all concede is the cornerstone of the most 
effective system of taxation in the world. The Commissioner of Internal Revenue 
capsulized the Department's concerns about the proposal's impact on taxpayer compliance, 
stating that he fears the proposed reform could 'reduce taxpayer confidence* and undercut 
voluntary compliance. 

This proposal is opposed by virtually every segment of the tax bar, including the 
Department of Justice, the Internal Revenue Service, the Chief Judges of the Tkx Court 
and the Claiins Court, a Iksk Force of the American Bar Association Tkx Section, and the 
New York Sute Bar Association. 

Accordingly, the Department believes that this propocal ii iU-cooceived and shoukl be 
eliminated &oai Ibe Coounittee's final recommendatioiis. 

23. Df^ Rtpeftt at 29. IWtral diitrfcl ooans would rcniD thdr prutol Jurtaficdon over uhulual ulali, IRS 
mBwHon p~*«'«f. -ii~~»» tofaroeoeai aid, praaoaliljr, banknipccjr aies ta utiicli « iBuet arc 
pnwaud. Tbe dtorki eouiti inuU ri» itlalD JuiWiciian oi« uiu ooi tovoMaf iooooic, oou cr |tfl 
iBCi, prindptfir OMS knoMoi odK tan, tadudiag ooiikigfiiieal taas. 
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3. Specialized Courti - Bankniptcv Appeili. The Committee abo recommends that 
each drcuil create *bankruptcy appellate panels' and further suggests that joint panels 
could be created among neighboring drcuits.*^ Quite to the contrary, we believe that 
Article Vl judges should pay closer attention to bankruptcy proceedings because bankruptcy 
matten, like lax issues, do not arise in a vacuum, but rather as an integral thread within 
the fabric of the law. Not only should bankruptcy appeals be assigned to generalist judges, 
but all such contested matten should be bandied by a judge with a broader view of the law 
than this single area." 

4. Specialized Administrative Court The Committee has stated its opposition to the 
consolidated review of federal administrative agency orders in a specialized Court of 
Administrative Appeals.^ We agree that administrative law cases are not an apprt>priate 
or fruitful subject of specialization - even if the caseload were manageable. 

3. Spedalized Court for Disability Cases. The Committee has resurrected the notion 
of creating a new Article I court, the Court of Disability Daims, modeled on and perhaps 
joined to the new Court of Veterans Appeals. This disability court would review decisions 
on social security disability benefits entered by the Administrative Law Judges.'^ Though 
the number of social security cases has declined sharply in recent yean,^ we do not 
foredote consideration of such a court However, until • spedTic framework for a new 
court is presented, we ue unable to take • definitive position on the Committee's 
propotaL 

For the reasons summarized above, the Department generally opposes creation of new 
specialized courts. Tb speak iU only of the dead, the disadvantages of the simple special- 
ized court were most fully revealed by the experience of the Commerce Court of the 
Um'ted Sutes.*** The potential for 'capture* of the court by special interests, the 
perception of 'second dus justice,* and the possible divorce of a single area of the law 
from the mainstream of legal development, each signal great caution in embracing 
specialized courts. 
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CRIMINAL PROSECUTIONS AND CASELOAD 

Given the preeminent interests of the Department in the enforcement of the criminal 
laws, those portions of the Committee's recommendations in this area are of particular 
intereit to ut. Unfortunately, we have a number of differences with the Committee on this 

1. fudgeships and Judidal Resources. The Committee's Draft Report suggests that 
Congress appropriate resources to enable the federal courts to deal vigorously and 
effectively with their enlarged criminal caseload. Speciflcally, the Committee recommends 
that Congress provide the resources requested in the Judicial Conference report of March 
1969, as well as additional judgeshipt.^ As has been recognized on numerous occasions, 
the criminal and civil justice system is a 'pipeline" through which a limited number of cases 
can Oow at each stage of the process without creating a backlog. It is essential to effective 
criminal prosecution that defendants be brought to justice as rapidly as possible. The only 
alternative to the creation of a backlog is the expansion of resources. 

Accordingly, the Department of Justice concun in the general request for more judicial 
resources to handle drug proaecutions. I aote that the Administration's National Drug 
Control Strategy, announced last week, specifically supports 7S new judgeships and an 
additional $403.2 million to fund drug-related activities and support services for the 
judictaiy." 

2. Drug Enforcement Strategy. Unfortunately, the Committee goes further than the 
sound proposals just described. WhOe the Committee acknowledges the magnitude of the 
drug problem and the need for federal courts to play a role, it suggests that heavy reliance 
upon federal courts for drug law violations is overwhelming the courts and is detrimental 
to other constitutional and statutory responsibilities. Accordingly, the Committee seeks to 
diminish the proper role of the Federal Judiciary by shifting drug enforcement to the State 
courts: lb the extent that Congress can provide additional federal funds for drug enfor- 
cement, those funds shouM be used primarily to provide federal assistance for drug 
enforcement at the critical state and local level, including resources for local assigned 
counsel, and not to fiind further federal protecutions.*^ 

We of course understand the need to bolster the aUHty of states and localities to 
enforce their drug laws vigorously, and the Administration has proposed substantial 
increase* in fiiadini for that purpose.^  However, we disagree strcm^ with the Com- 
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fflittee't reoommeiMUtiom, which are founded on • fundamenul ausooDocption of the role 
of CDderal law enforcement in the national strategy against drugs- 

Underlying the Committee's recommendation is the assumption that the increased 
burden on the courts is the result of the federal government's straying &om its federal 
mandate, lb the contrary, the federal caseload has increased simply bixause of the federal 
government's need to respond vigorously with stronger drug enforcement measures. More 
complex cases, including pretrial detention bearings and forfeiture proceedings, require 
additional court time, and more cases match the profile targeted for federal enforcement 
The federal government does not measure its success in the war on drugs by simply 
reviewing the number of convictions obtained. We look to the quality of the cases brought 
and the size of the criminal organizations that have been sucoosful^ prosecuted. 

In recent years. Congress has enacted a number of major initiatives to strengthen the 
federal government's ability to wage the war on drugs, and those efforu reflect a clear 
policy choice that drug and drug-related cases, such as forfeiture actions and money 
laundering prosecutions, will continue to be a signiTicanl part of the workload of the 
federal courts. The Committee's recommendations essentially wouM have the federal 
government abandon large portions of the drug enforcement fieU to the states, even 
though it is becoming increasingly clear that many local drug networks have national and 
sometimes international rtmts that demand a oxxdinated federal response. 

The Department's policy opposes any attempt to intrude into areas that could, as well 
or better, be handled by the states. Through the Law Enforcement Coordinating Commit- 
tees (LECQ in each Distria and the Organized Crime Drug Enforcement Task Forces 
(OCDETF), we have gone to great lengths to focus federal resources where they are most 
needed, including considerable efforts to mesh our investigative and prosecutive efforts with 
those of the sutes.'* 

3. Sentendny GuideKnei. The Committee also teoommends that Congress amend the 
Sentencing Reform Act to sute that the Guidelines promulgated by the Sentencing 
Commissioa are general standards regarding the appropriate sentence in the typical case, 
not compulsory rules. Under this approach, the trial judge would have plenary authority 
to depart from the presumptive senteitce under the Guidelines, subject only to appellate 
review for abuse of disoetioa. The cnrcae of discreiioii would be based upon factors 
such as an appropriate plea bargain or the defendant's personal characteristics and 
htaoty." 

yft believe that thcM leooaunendatiaas would undercut the major provisioas of the 
Srniwiring Refarm Act - a major acoompUsluneiit for which the Dqwrtineot of Justice 
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fought for many years. These reooniinefxUtiotK would return to the federal courts the pre- 
Ouidelines sentencing system characterized by both uncertainty and unwarranted disparity. 
Review only for abuse of discretion would be a seriously inadequate method of maintaining 
evenhanded treatment of defendants. 

lb some extent, the Committee's criticisms merely pertain to the specific provisions of 
the Guidelines themselves rather than to the idea of determinate sentencing. This is par- 
ticularly true of its argument concerning a judge's ability to take accotmt of the personal 
histoiy of the defendant. Existing Guidelines allow for a range of sentencing within which 
such factors can be weighed and, in appropriate circumstances, allow departures Grom the 
Guidelines. The Sentencing Commission can also revise its Guidelines based upon 
additional experience. While the Guidelines do restrict the range of appropriate sentenc- 
ing more than some judges might prefer, that is the whole purpose of determinate 
sentencing. 

Moreover, I note that the Guidelines also restrict the prosecutors in their plea 
negotiations. We are working to complete the adaptation to the new procedures and have 
proposed that the Sentencing Commission refine the guideline applicable to 'acceptance of 
responsibility' to enhance iu use as a plea bargaining tool As you know, I have issued a 
directive to all Department prosecutors on this point,^ and I am determined to make the 
plea bargaining process work in a way that reduces unwarranted disparities. 

The Committee's draft report also criticizes the new sentencing system by asserting that 
Guideline sentencing has increased the workload of the federal courts.^ In part, this 
increase in litigation reOecu the fact that the Guidelines are still relatively new, having 
been in full operation for only one year since the Supreme Court uphekl them." A major 
traiuition such as this can be expected to take a number of years before it operates 
smoothly. Moreover, even though sentencing hearings may require more time under the 
Guidelines than before, that simply reflects the greater equity of providing greater certainty 
for both defendants and prosecutors. 

4. Habeas Corpus. The Committee makes several problematic recommendations on 
the subject of habeas corpus reform. IWo of itt reooounendatioas wouM preserve the 
existing opportunities of state prisoners to engage in repetitive habeas corpus filings, and 
to obtain new evidentiary hearings in federal habeas corpus proceedings despite a full and 
(air bearing of their claims at the sute levd. A third recommendation would overturn 
recent Supreme Court dedsiom limiting the retitiactive application <A subsequent changes 
in the law in habeas corpus proceedings." 

ML ttemciSBdua te §• PtpaHniai c< iiwta IMpun, Th* Bamlntai U»a» ite Tiwinrhi Kafcna Aa,' 
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The Department strongly oppotes these draft recommendations and urges the Commit- 
tee to delete them bom its report. If the Committee wishes to deal with this area in its 
leoommendations, it should endorse habeas corpus reforms addressing the real problems of 
litigation abuse and lack of reasonable finality of judgments that now plague the ad- 
ministration of criminal justice in the United States. The Department has eiKlorsed 
important reforms that will provide adequate opportunities for habeas corpus review of 
meritorious claims, but also will relieve the courts of wasteful, repetitious and frivolous 
cases by requiring that habeas corpus applications normally be filed within one year of the 
cadiaustion of state remedies, by requiring deference to fair and reasonable (full and fair^ 
state adjudications, and through other procedural reforms.^ The Committee should 
consider these reforms fully. 

In relation to the particularly acute problems of dilatory defense tactics and repetitive 
litigation in capital cases, the Department has endorsed the general approach recommended 
by the Powell Committee, which proposed reforms that would broaden the availability of 
appointed counsel to represent capital defendants in state review proceedings and afford 
such a defendant a complete opportunity to raise his claims in federal habeas corpus 
proceedings following the conclusion of state review.^' After all such claims were resolved, 
further federal review, including successive habeas corpus proceedings, would be limited to 
extraordinary cases in which the defendant raises a claim that casts doubt on his factual 
guilt, and the failure to raise the claim at an earlier point is the result of state action in 
violation of federal law or the unavailability of the legal or factual basis of the claim.*' 

Delay in the review and execution of capital sentences in this country has reached crisis 
proportions. In 1988, 296 individuals were convicted of first degree murder and senteiKed 
to death under the careful procedures outlined by the Supreme Court since FUiman v. 
Ceorgui, 408 VS. 238 (1972). At the end of 1988, there were over 2,000 sute prisoners 
under sentence of death. In that same year, only 11 capital sentences were actually carried 
out The average delay from time of conviction and sentence to time of execution of 
sentence in 1968 was m years and eight months.^ 

40i lUe VI or tbe Proidcflfi prapoed OaoprehemKrc Vtaleal CMmt OoatnH Aa, S. 122S tod HJL 2709, 
lOlH Oooi., la Stu. (198^ 
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Cooceniing the reoommemUtion not to change fact-finding proceduiei, the Com- 
mittee'i tupporting comment seeks to bolster this recommendation by pointing to a low 
incidence of 'Iriak* in habeas corpus cases. However, review of state fact-finding on 
federal habeas corpus is not limited to cases in which the habeas court conducts a bearing 
to lake additional evidence. The real issue to be addressed in this area is the standard 
governing the review by federal habeas courts of state court determinations. The habeas 
corpus reforms in title VI of the President's violent crime bill would establish stronger 
rules of deference to prior state adjudications.^ The general principle is that fair and 
reasonable (*full and fair*) state adjudications would be respected, both in relation to legal 
and factual issues. Identical standards of review, and the one-year time limit, were 
included in the habeas corpus legislation that was overwhelmingly passed by the Senate in 
1984.** 

Hnally, we strongly oppose the Committee's recommendation to broaden retroactive 
applications of changes in the law, a regressive step which is at odds with the important 
objective of securing reasonable finality of criminal judgments. Recent Supreme Court 
decisions limit the retroactive application of changes in law if they occur after the judgment 
has become final (Le., after completion of all direct appeals).^ The Committee's proposal 
would allow challenges in habeas corpus proceedings to convictions or sentences that were 
proper under all legal standards at the time the judgments became final on the asserted 
ground that subsequent changes in the law were "clearly foreshadowed' by earlier cases, 
and would waive the general restrictions on retroactivity for claims concerning such issues 
as the performance of counsel^ Such claims potentially could be raised after a lapse of 
yean or even decades, even though the asserted change in the law serves no purpose of 
protecting the innocent and does tiot affect the state's power to criminalize conduct or 
impose a penalty. Overall, the effect of this recommendation would be to restore the 
chronic problems of unpredictability, disparate treatment of similarly-situated defendants, 
and tack of reasonable finality of judgments that plagued habeas corpus adjudication before 
the Court's articulation of the current standards in Teague and Feniyf* 

S. Abolition of the Parole Commission. The Committee recommends extending the 
life of the United States Parole Commission (or a successor agency) to provide parole 
eligibility and icvocatioa hcarinp with respect to 'old law* prisonen «4io will remain in the 
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tedenl tjsiem ifler Ihe tdieduled aboliticn of the Conunktion in 1992.* Tbe Department 
of Juttice agrees that further action must be taken, and we have under consideration a 
pfopoMl to address the proMem.** 

In addition to any potential legal problem,'* phasing out the Parole Cnmmiision raises 
two substantial administrative problcais. Hist, if no agency is empowered to conduct 
parole bearings and to review the release dates previously set by the Parole Commission, 
there could be no cfTective administrative response to a prisoner with a parole date who 
commits serious misconduct while in prison, other than by a new criminal prosecution if 
that is available. Many of these prisonen will be serving lengthy sentences, and they will 
constitute a long-term problem for prison managemenL 

Second, the transfer of about 16,000 'old law" parolees to the jurisdiction of tbe federal 
courts on November 1, 1992, will place significant burdens on federal judges. Having revo- 
cation and reparole matters handled by a single authority clearly makes better administra- 
tive sense than a division of reqmnsibility between the executive and judicial branches.^ 

49. One fnMaa wma Itam ite lepal of IIK iedctil pHOk Ins in Ott Scmeodni Relbnn Act at I9S4, 
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avn, pRcx:xss REFORMS 

1. Alternative Dhpuie Resolution. The federal courts have been experimenting with 
several difierent Alternative Dispute Resolution (ADR) mechanisiiit, indudinf mini-triab 
and court-annexed arbitration. The number of district courts involved in ADR expeiimen- 
tatioo was recently enlarged to 20 by the Judicial Improvements and Access to Justice Act 
of J988." 

The Committee report suggests a massive expansion of this efTorL Wbik many ADR 
techniques can be useful, and are used by the United States,** the Department must 
oppose any use of binding arbitration involving the government Jurisdictional defenses 
require disposition by an Article HI judge and, as Assistant Attorney General William Barr 
of the Oflice of Legal Counsel is explaining in his testimony this morning on ADR in the 
administrative setting (much of which applies with equal force to the judicial setting), 
binding arbitration is also inconsistent with the Appointments Clause.'' 

Because we beUeve it is essential to develop alternatives to the full-scale litigation of 
disputes involving the government, we have encouraged participation by our attorneys in 
a variety of other experimental ADR methods. These efforts have included the issuance 
of a policy statement encouraging the use of mini-trials, actual participation in mini-trials, 
and support for judicially-supervised alternative dispute resolution techniques. The Civil 
Division's Commercial Litigation Branch has cooperated with the United States Claims 
Court in the development of General Order Na 13, which esublishes an alternative 
method of dispute resolution using a settlement judge. The Civil Division's Ibrts Branch 
participates in and is responsible for the administrative claims process developed under 28 
U.S.C { 2672 for Federal Ibrt Claims Act cases.**   Through this process in 1988, 214 
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•dninittrative tort claims for amounts exceediof $25,000 were resolved with Justice 
Dqwrtment approval, and the total paid to resoKe these claims was $34,282,097. 

Of couiic, ADR is not the solution for every problem of delay and expense in 
Utigation. Each ADR procedure itself has a cost, and the Department tries to reach 
balanced judgments about whether that cost is justified in speciTic cases. In making these 
jtidgmenls, the government is sometimes under constraints that would not apply to private 
litigants. For example, in resolving non-meritorious claims, private litigants might resort to 
ADR u a settlement opportunity to avoid the expense of litigation. The government, 
however, may find ADR unhelpful in that situation, because it lacks authority to pay 
money in settlement of non-meritorious claims. ADR thus may be wasteful in cases where 
principled disputes on legal issues make settlement unlike^. The government, as a 
frequent litigant, also resists Crivok>us claims, in order to discourage such claims in the 
future. Still, in many instances, we agree that ADR can save time and money in the 
resolution of disputes invohdng the government 

2. Case Tracking. The Committee recommends more substantial case management, 
including 'tracking' of cases by level of complexity.^ This notion, also recently raised in 
Justice for AU,^ suggests adoption of a three-level system of case assignment - simple, 
complex and standard - that will allow better management of the caseload and ensure that 
the relatively simple cases are disposed of as expeditiously as possible. We believe that 
such a case tracking system is a particularly promising administrative reform. We also 
believe that judges should be involved early in the management of complex cases to control 
both the timing and costs invoN«d; Civil Rule 16 requires an early initial scheduling 
conference and judges should use that conference to establish firm tiroeubles. liiining 
judges in appropriate techniques of case management is often overlooked and we believe 
more can be dcme in this area. 

JUDICIAL SALARIES 

The Committee, recognizing that developments have overtaken its deliberations, simply 
acknowledges the recently-enacted pay increases for federal judges and seeks assurance that 
judicial pay will not fall behind agaiiL As you know. President Bush asked Congress to 
enact a 25% increase in judicial salaries last April 12, and I have spoken out on this 
subject many times as weU.^ Congress has now respoixJed by enacting H.R. 3660, the 
*Ethia Reform Act of 1989,' which, in addition to a number of ethics reforms, provides a 
pay raise for judges of 7.9% effective February I, 1990 aujt a further increase of 25% 
eflective January 1, 1991 - a cumulative increase of 35%. We sincerely hope that these 
pay adjustmeatt wiD ease the financial burdens that have caused some in the judidaiy to 
lenctbel 
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JUDICIAL IMPACT 

The Committee bis made i number of tuggestioas dealing with the broad area of 
"judicial impact* For example, the Committee recommends creation of an OfSce of 
Judicial Impact Assessment within the Federal Judicial Center, which would advise 
Congress on the efTects of proposed legislation on the courts and oOTer technical assis- 
tance." Such an oQice would need to work closely with the Judicial Branch's legislative 
alTain oflice, and the Department of Justice as well This recommendation should not 
overlook, however, the simple point that, to the extent that we can provide such advice, we 
do so today. 

We believe that the Judiciary Committees must consider this information carefully and 
guide other committees in the proper drafting of statutory provisions affecting the 
Judiciary.*' Ibward this end. we agree that items to consiifer should include: (1) the 
appropriate statute of limitation; (2) whether a private cause of action is contemplated; (3) 
whether pre-emption of state law b intended; (4) the definition of key terms; (S) the mau 
no requirement in criminal statutes; (6) severability; and (7) whether the new bill repeals 
or otherwise voids previous Federal legislatioiL** 

CONCLUSION 

Mr. Chairman, I know that I do not need to reassure you of our oooperatioa in the 
development of court reform proposals. Ed Deimis has brought many of the Depart- 
ment's concerns to the attention of the Committee. We will be pleased to continue to 
assist you in undemanding the role of the Department and the interaction of the Depart- 
ment with the court system. If the Committee has any requests as you prepare your final 
recommendations, you need only voice them and we will attempt to respoiid. 

•L A 0at —mpte ef at proMnai tti hee iht JudfctMy, ana the Depanimai ct iuate, Ip tth awa an te 
tMDd la lUa IV of PatL L. Na W4W (Nov. 1. 1«M), alaiMlini OMr «0 Bprn* pnwWom IM 
nqulrad ihH pwtkulvdHMi ofcaes be o^edlud on the eouns'docMs. Tttm pravWoos dndopad 
oner ato/iuntBOiftntz ptocn of Ictidttian nati ibqr eoa^acd cf Ibdr on ««^ apa Itat eoura. 
CkiQiraa dnild be aaqr of easoloi ipedil Judidal icninr proiMaaL 

•L Ik4l«vM,aiUiL 
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PREPARED STATEMENT OF STUART GERSON, ASSISTANT ATTORNEY 
GENERAL, CIVIL DIVISION, DEPARTMENT OF JUSTICE, BEFORE THE 
HOUSE COMMITTEE ON THE JUDICIARY, SUBCOMMITTEE ON COURTS, 
INTELLECTUAL PROPERTY, AND THE ADMINISTRATION OF JUSTICE 

- I - 

Mr. Chairman and Mambars of tha Subcoaalttaa: 

Glvan tha graat challangas that a litigious sociaty con- 

tlnuaa to prasant to tha adainlatratlon of juatica In tha federal 

courta, it la a natter of iaportanca to prasant the views of the 

Oapartmant of Justice and the Adninistration on H.R. 3898, tha 

Civil Juatica Rafora Act (as revised) and H.R. 5381, the Federal 

Courta Study Conaittee Inplementation Act of 1990.  These two 

measures, along with the omnibus judgeship bill introduced by 

Chairman Brooks, H.R. 5316,. could result in substantially 

improving tha rendering of effective and efficient juatica for 

all Americans. 

Because tha Department of Justice and the Administration 

believe it imperative generally to enhance the judicial aystam, 

tha billa called before the Subcommittee today are of special 

interest to us. The revised version of H.R. 3898 centers upon 

the need to provide efficiency in the management of the federal 

court caaaload;. H.R. 5381, in turn, focuaas on the work and 

recommendations of the Federal Courts Study Cosaittea. 

In rvviewing these legislative proposals, tha Department 

enjoys tti* unique perspective of baing, by far, tha largest 

litigant la tha federal courts.  For example, the Onitad States 

participated in 36.4% of tha 333,113 cases filed in the United 

States district courta in calendar year 1989. 

The Civil Division, which I head, handles aore than 18,000 

cases at any given tlae, and expands aora than 700,000 attorney 

hours annually in dafana* of tha United Stataa. Zn tha area of 
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mass torts litigation alon«, th« Division has, sines 1981,' 

•xpsndsd 433,000 hours to dsfand 3,200 asbestos casas.  Given 

budgetary and manpowar raalltles, vs could not hav« managed this 

type of complex litigation without having developed and adopted 

efficient managerial mechanisms and automated litigation support. 

These facts Illustrate the Department's realization that 

litigation under the present system Indeed is intricate and often 

burdensome.  We thus commend the efforts of this Subconalttae to 

streamline litigation in the federal courts. 

As I describe the Department's views on these Important 

pieces of legislation, and renew our commitment to working with 

the Judiciary and the Congress on judicial reform legislation, I 

must reiterate an Important Administration policy. We are 

guided by a healthy respect for the Constitution's separation of 

powers. This respect leads us to refrain from commenting on a 

number of provisions in these bills that we regard as internal 

and native to the Judicial Branch. Thus, for example, f 202 of 

H.R. S3S1 would provide a statutory recognition of the power of 

the Judicial Conference of the United States to issue rules and 

regulatiMM for the federal judiciary. If the Judicial 

Confereao* believes that a statutory authorization is necessary 

for it to issue rules and regulations for the internal governance 

of the Judicial Branch, the Executive Branch would support it. 

However, it is not our mandate or desire to manage the Judicial 

Branch. 
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W« similarly baliava that it la unwisa to iapoaa datailad 

statutory controls on tha intamal oparations of tha Judicial 

Branch in tha axarclsa of Its constitutional authority. 

Congrass, howavsr, may wish to adopt aaasuras that facilltata tha 

exarcisa of that authority by axtendin? to tha courts additional 

tools or rasourcas with which to Improva tha administration of 

justlca. 

X. eXVXL LITIOATZOM MXMXaSXZHT 

Apparantly, this Subcomoittaa is contamplating an-anandmant 

to R.R. 3898 that would conform it to tha languaga racantly 

adoptad by tha Sanata Judiciary Committaa in Tltla I of S. 2648. 

My commants tharafora ara diractad to tha raviaion. 

Only aix yaara ago, Congrass rapaalad, aa Inharantly unworlc- 

abla, tha maza of naarly 100 sd hoc atatutory provisions dlract- 

Ing tha district courts to axpadita various classas of caaas on 

thair civil dockats.  SSI 28 U.S.C. 4 1657. Tha Instant bill 

aaaks a mora ayatamatic mathod of axpadition by raquiring naw 

planning aachanisma, providing graatar amphaaia on caaa ad- 

ministration and aatabllshing naw raporting raquiramanta. 

Diatrtet Vlaaa 

Tb* proposad amandmants to tha Judicial Coda would diract 

aach of tha 94 district courts to appoint an advisory group to 

racommand improvamants for tha tlmaly dlapoaltion of caaas.^ 

^ It  Congrass anacts this amandmant and aach dlatrict court 
appoints an advisory group, wa auggaat that tha Onitad Stataa 

(continuad...) 
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Thaaa racooaandations would ba adoptad aa a plan aa outlinad In 

S  472.  In addition, tha bill providas for unifon raportln^ of 

casa aging, atandardlzad charactarlzationa of judicial actions, 

and litigation aanagaaant training. 

Tha Dapartaant favora thla cantralizad approach to planning 

and guidanca in tha davaiopnant of district plans.  Wa baliava 

that tha puraly adalnistrativa district plans anvisionad by tha 

current propoaals could Improva tha diaposition of civil cases 

without unnecessarily foraalizing tha civil litigation process. . 

Tha proliferation of inconsistent local pourt rules is a 

problea the judiciary and litigants have faced for years; even 

under current practice, counsel for tha Oepartaant and other 

•ulti-diatrict litigators, such as aulti-state businesses, labor 

unions, and public interest groups, mist frequently coaply with 

•any different and Inharaonious rulas. Significantly different 

case sanagament plans would exacerbate this problem. 

Ne recognize that sons tailoring of dlatriet court opera- 

tions to address local factors is necessary, and believe that the 

current proposals allow flexibility for that. Ha note, however, 

that dlstrict-laval plans adoptad without an adequate degree of 

coordination and dafarene* to tha uniforalty of tha Federal Rules 

^ (...continued) 
Attamay for that district ba naaad a paraanant aaabar of tha 
group. 



m 

- 5 - 

Of civil Procadur* thaoaalvas hav* baan of llaitad auccass in 

daaling vitta litigation procasa problama.' 

Dlffarantlatad Caaa Itaaagaaaat 

Propoaad 28 D.S.C. i  473(a) would raquira that aach district 

court davalop a syataa of dlffarantiatad casa aanagaoant basad 

upon tha conplaxity of aach casa, its ra<iuisita praparation time, 

anticipated trial length and raaourea requiraaanta. Tha Attorney 

General supports this concept now, as ha did in his statement 

before the Federal Courts Study Coaaittea last January. 

We auggest that tha courts already have the authority to 

davalop and inplanent this tracXing without legislation, though 

lagialation might help to ensure uniformity. Rule 16 of the 

Federal Rules of Civil Procedure already requires judges to 

schedule early initial confaraneas to establish firm timetables. 

Rule 16 also givaa tha district courts tha general power, through 

conferencea and scheduling orders, to proaote efficient use of 

the court's and tha litigant's resources, and to address early or. 

3 In 1973, for example, the judiciary adopted Fad. R. Crln. 
Proc. SO(b), which required that each district court adopt a plan 
for tha speedy disposition of criainal cases.  SiU 18 U.S.c' 
i 3771.  Bowever, Rule SO(b) plans ware inconsistent among 
distriota and frequently Inflexible within a dlatrict; only two 
years later did Congress intervene and enact tha Speedy Trial Act 
of 1974, It O.8.C. f 3161.  The extent of the Speedy Trial Act 
Aaendaenta of 1979, Pub. L. Mo. 96-43, 93 Stat. 327, Aug. 2, 
1979, clearly elucidates the difficulty of managing the judicial 
process by statute.  On the other band, 18 U.S.C. f 3006A 
mandates district plans for providing counsel to indigent 
defendants, and 38 U.S.C. f 1863 requires district plans for tha 
aanageaant of the jury wheel. These successful adalniatrativa 
plans differ in both kind and degree froa the current proposal 
because the current proposal reaches far beyond tha adainistra- 
tion of tha district courts to tha litigation process itself. 
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In litigation a vld* rang* of aattars baaring on th« conduct of 

th« casa. That court powar la ralnforead by tha powar to 

aanctlon attomaya or partlaa who do not comply. 

To anaura auccaaa, a caaa tracking plan muat ba carafully 

craftad to avoid balng unnaeaaaarily burdansoaa to lltlganta. 

Any auch propoaal particularly ahould taka tha govamaant'a 

litigation Intaraata and raaourca llBltatlona Into account.' 

Hhlla wa ballava that tha tracking concapt haa aarlt, wa ara 

concamad that any auch tracking ayataa Inpoaad on tha fadaral 

courta not ba laglalatad too narrowly or raatrlctlvaly.  Accord- 

ingly, wa agraa with tha bill'a purpoaa of anaurlng that district 

courta conaldar and laplaaant caaa tracking whlla laaving the 

datalla to ba workad out by tha Individual judgaa. 

tratrlaX and aattlaaant Ceafaraaeaa 

I would Ilka to draw your attantlon to tha fact that aavaral 

aactlona of tha bill would diract tha dlatrlct courta to conaldar 

Implaaantatlon of actlona that say conflict with tha Attomay 

Ganaral'a authority to sanaga and adalnlatar tha lagal affairs of 

tha Onitad Stataa. Sat >• O.S.C. If S16-519. Tha Attomay 

Oanaral iiaa dalagatad, through tha offlcaa of tha Cnltad Stataa 

' Tha Civil Dlvlalon'a Comarclal Litigation Branch haa had 
llluatratlva axparlanea In thla araa. Tha Coaaarclal Litigation 
Branch axpanda a graat daal of tlaa filing aotlona In Individual 
caaaa In ordar to obtain axcaptlona froa varloua aapacta of tha 
procoduraa aat forth In tha Clalaa Court caaa aanagaaant plan 
bacauaa thoaa procaduraa alaply ara not affactlva In apaclflc 
caaaa. Varloua procaduraa appaar to ba Inappropriate In 
different kinda of caaaa. Thla would occur even under the aore 
apeclflcally-tallorad plena that would ba required under the 
propoaad laglalatlon. 
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Attorneys and tha Assistant Attoimays Gsnsral, spsclflc and 

Halted authorization to procaad wltti tha prosecution and defense 

of tha Interests of the United States.* 

In particular, proposed f 473(b)(3) and (b)(3) direct the 

district courts to consider requiring that an attorney 

representing a party have authority to bind that party regarding 

all matters previously identified by the court for discussion at 

the conference and all reasonably related matters.  Such a 

nandate, as applied to the United States, could conflict with the 

Department's chain of command and policy-implementation functions 

" essential tools in managing some 60,000 cases filed each year. 

A pretrial conference on discovery could raise Issues of 

attorney-client or executive privilege, matters frequently 

requiring decisions by the highest officials of the Department, 

after consultation with the affected agencies.  It would make 

little operative sense to require the United States to have 

senior officials present irtienever a court deals with such 

matters. The United States should be exempted from the possi- 

bility of imposition of a requirement inconsistent with the 

Oepartaant'a need to maintain centralized control over litiga- 

tion. 

Slallarly, subsection (b)(5) directs tha district courts to 

consider requiring that an attorney representing a party attend a 

settlement conference with full authority to settle tha case.  In 

*Sll. e.g.. 3S C.P.R. i 0.13 (delegation of authority to 
designate attorneys to appear; authorisation of radalagation). 
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ordar to retain nacaasary litigation control to protact tha 

public fisc, tha Dapartmant nacassarlly rasarvaa aattlamant 

authority to sanior officiala and doas not dalagata such author- 

ity broadly to ita aora than 6,000 trial counaal.  Sll 28 C.F.R. 

If 0.160-0.169.' Tha Dapartaant aakas avary affort to 

participata in aattlaaant nagotiationa, but cannot raal^tically 

sand officials with full sattlaaant authority to aach aattlamant 

confaranca. 

Tha govammant nay not sattla a casa unlaas tha anltad 

Statas' liability and tha anount of damagas hava baan claarly 

idantifiad.  Furthamora, paynant must ba proparly authorizad. 

Tha Dapartaant of Juatica haa baan aoat succasaful in rapraaant- 

ing tha taxpayar in this ragard. 

km  tha Attomay Ganaral notad in tastiaony bafora tha full 

Coaaittaa last Spring, during 1989 va dafaatad ovar $21 billion 

in elaias against tha anitad Stataa.  Xn contrast, tha Dnitad 

Statas paid out only $123 aillion in elaias ~ lass than slx- 

tanths of ona parcant of tha amount sought by plaintiffs against 

tha Cnltad Statas. On tha affiraativa slda, tha govamaant in 

' Tba Attomay Ganaral haa authorixad tha Daputy Attomay 
Ganaral to  axarcisa his authority to sattla all daias against 
tha anitad Statas.  28 C.F.R. | 0.161(b). Assistant Attomays 
Ganaral hava baan authorisad to sattla or olosa thoaa elaias 
which do not axeaad $7S0,000, with liaitations. i| 0.160, 0.164. 
In addition, va hava radalagatad eartain sattlaaant authority 
pursuant to | 0.168.  For axaapla, in caaas undar tha juriadic- 
tion of tha Civil Division, tha Unitad Stataa Attomays and 
Branch Diractors ara authorizad to sattla elaias up to $200,000, 
trhlla tha Environaant and Hatural Rasourcas Diviaion radalagataa 
sattlaaant authority ranging froa $100,000 to $300,000, dapanding 
upon tha typa of claia. 
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1989 sacurad judgments and sattlaaanta of $521 nllllon.  Main- 

taining propar control ovar such wida-ranglng litigation involv- 

ing vast suas raguiras a dagraa of cantralized control quita 

inconslstant with tha dalagatlon of full sattlanant authority to 

trial counsal. 

Accordingly, vbila tha district courts nay wish to consider 

generally requiring that attorneys appear for settlement 

conferences with tha full authority to settle the case in some 

kind* of litigation, that requirement cannot be applied generally 

to cases involving claims by or against tha United States.  The 

Senate Judiciary Committee recognized this problem in its report 

on S. 2648 and stated its intention not to upset this delicate 

balance. He believe that apecific exceptions should be made in 

the text of the bill to ensure that tha litigation prerogatives 

of tha United States and tha public fisc Itself are adequately 

protected. 

ZI. FBOntAL COOaXS STUDY COMMZTTBI IlCVLKMniTATIOM ACT 

R.R. S3SX carries forward a number of proposals recommended 

by tha Federal Courts Study Committee.  Ky colleague, Edward S. 

C. Danais, Jr., foraarly the Assistant Attorney General for tha 

Criminal Division, served on the Study Committee with you,-Mr. 

Chairman, and Congressman Koorhead, and many offlcea of the 

Department assisted in the preparation of materials for the 

Cemmittee'a consideration. In addition, tha Attorney General 

testified before the Study Committee on January 31, 1990.  Let me 
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again cooaand tha acconpllshaanta of tha Study Comilttaa and of 

ttala Subcoaaittaa for its raaponalvanasa In davaloping this 

important laqialatlon.  I addraaa today thoaa proposals in 

H.R. 5381 that directly affact tha Adalnlstratlon. 

Civil Proeaaa Changaa 

BaMoval.  Wa Buat oppoaa i 110, which would altar tha 

raaoval statuta, 28 O.S.C. f 1441(c). Currantly, whara multiple 

lnda(>andant claims ara brought in atata court, tha statuta allows 

tha entire caaa to be removed to federal court if there exists a 

separata claim 'removable if sued upon alone.* Tha proposed 

change replacea this phraaa to allow removal only if there exists 

a claim 'within tha jurisdiction conferred by section 1331 of 

thla tltla.'  This change would prevent removal in those cases 

where tha federal claim is not based on tha 'federal quaation* 

statuta, 28 D.S.C. I 1331, but on some other federal jurisdic- 

tlonal atatuta auch as tha Federal Tort Claims Act, 28 O.S.C. 

I 2679(d)(2), or tha 'Little Tucker Act', 28 O.S.C. f 1346(a)(2). 

Na see no reason why removal Is not appropriate in such casea. 

W* also oppoaa that part of | llO that would alter current 

28 O.S.C. ( 1441(e), which allows tha district court (It a 

raaovabl* claim exlata) either to daclda tha non-removable claima 

or to ramand all mattara 'not otharwiae within ita original 

jurladletion.' Tha propoaad change would allow tha dlatrict 

court to remand all claims 'In which tha State law predominates.' 

This could allow a plaintiff, in a salt against tha onited 

Statam, to argua that a claim otharwiae within tha federal 
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district court^'a jurisdiction should b« raoandad bacausa, undar 

tha analyala in Dnttad Stat^a v. Kimball Foods. Inc. r 440-(T.S. 

716 (1979), or a ainllar doctr^na, stata law 'pradonlnates* in 

that particular casa. Hhlla wa would oppoaa such a raadlng of 

tha atatuta in any givan litigation, tha propoaad languaga-^ 

virtually invitaa a district court to adopt such an arguaant and 

would, at tha laast, causa confusion and unnacassary litigation. 

2aDus* Ca oppoaa i 111, which would changa tha vanua 

raquirenants in 2S O.S.C. f 1391(a) froa allowing an action 

against tha Unltad Statas to ba brought whara a 'causa of action 

aroaa' or 'tha proparty ia aituatad' to whara 'a substantial part 

of tha avanta or oalsslons giving risa to tha claia oceurrad' or 

a 'substantial part of tha proparty Is locatad.' Tha praaant 

statutory languaga saaas as claar and praclsa as is possibla in 

datarmining vanua quaatlons. Tha propoaad languaga doas not 

appaar to clarify aatarlal vanua intaraats, but wall sight 

ganarata litigation ovar tha 'substantiality' of tha 'avants or 

oaissions' or tha proparty involvad. 

Noreovar, tha languaga saaas liXaly to laad to forua 

ahoppiitg •• invantlva counsal try to fraaa noval dafinitiona of 

'aubstaNtlal.* Wa saa no banafit to tha propoaad changa but 

anvlslea a likalihoed of furthar confusion and litigation In this 

Btatuta at  i.l»tt-^tions. Saction 112 would provida a atatuta 

of llaitations for all fadarml statutaa that do not alraady 
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contain such a provlaion.  Wa support this proposal as it applies 

to private causa of Actions. 

Saction 112, as drafted, is liaited to legislation that is 

enacted after the data of enactnent of this proposal. 

Accordingly, i 112 would not apply to the nany extant laws that 

contain no statute of liaitations. This discontinuity should be 

removed and the proposed residual statute of liaitations should 

be applied to all congressional enactaents that do not contain 

such a provision — subject to an exclusion for the United States 

which we shall discuss.  This simple change would save the 

federal courts a substantial amount of tine and provide certainty 

In a wide range of cases where the appropriate statute of 

limitations is now litigated. 

As with the issue of settlement authority, the United States 

would suffer If this provision were applied to the causes of 

action that it pursues. This provision could supplant the 

already existing statutes of limitation applicable to cases 

involving the Dnited States with respect to any statute not 

. containing its own statute of limitations.' 

* Sec. 113 sets out a statute of limitation that would 
apply '[a]xcept as otherwise provided by law.' Nany of the 
statutes of limitation that now apply to the Onited States also 
apply 'except as otherwise provided by Congress.' aAft< &>Au. 28 
O.S.C. If 341S, 34ia, 2462. At a minimum, this would engender 
needless litigation over which statute of limitation would 
control. An additional problem of interpretation would result 
from comparing this provision to 28 O.S.C. 2415(c), which 
provides that 'Nothing herein shall be deemed to limit the time 
for (the Onited States to bring] an action to establish the title 
to, or right of possession of, real or personal property.' 
Because subsection 2415(c) does not affltaatively state that no 

(oontimMd...) 
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Furtta«rmor«, thara ar« certain types of actions for which 

thsr* is currsntly no liaitations psrioid applicable to th« 

govamaant and for which no statute of liaitation is appropriate. 

For exai^le, there is no liaitations period applicable to 

abatasant actions under } 106 of the Cosprehenslve Environmental 

Response, Coapensation and Liability Act ('CERCU'), 43 U.S.C. 

1 9606. 

The govemaent's ability to clean up sites presenting an 

iaalnent and substantial endangeraent to the public health or 

welfare should not be curtailed by litigation over whether the 

cause of action arose when the release of a hazardous substance 

occurred, when it was discovered, or when the endangeraent was 

deteralned.  Hor should such actions be barred because a dan- 

gerous condition aay have been In •xlatance aora tban four years 

before the action was filed. 

Kaolstratas.  Section 119 would petalt United States 

district judges and aagistrates to advise the parties before them 

of the availability of aagistrates to resolve disputes. He 

believe that present procedures, which direct the clerk of the 

district court to Infon the parties of the availability of a 

aeglstrat* to hear their case, are adequate. SSS 3S Q.S.C. 

I 636(e)(1). 

'(...continued) 
statute of liaitatlon is applicable, although that aay have been 
the intention of Congress, this provision would probably be 
interpreted to create a statute of liaitatlon for such actions 
where none previooaly existed. 
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Th« D«partB«nt agraaa with th« lagislatlv* history of 28 

U.S.C. I 636 sattlng forth that judges and naglatrataa thesselves 

should not ba Involved In advising parties of the availability of 

a magistrate.  28 U.S.C. | 636(0)(2).  Such suggestions from 

judicial officers have the inherent tendency to coerce. 

The 1978 Act Bade substantial changes in the scope of a 

aaglstrate's delegable duties. The Act's referral process has 

worked and many cases have been resolved qulclcly and fairly by 

the magistrates with the consent of the parties.  In the 

reporting year ending June 30, 1989, United States magistrates 

tried 5,354 cases by consent, and handled thousands of pretrial 

conferences and motions, and numerous criminal proceedings.^ we 

participate in many such cases and consent often to disposition 

before a magistrate. 

We do not believe that a magistrate's authority should be 

further expanded. The magistrate is an adjunct of the court and 

should not supplant the court through an award of independent 

authority. The changes envisioned by } 207 of the bill, provid- 

ing contingent euthorlty for new magistrates, including the power 

to hold B*i^i** ^ civil and criminal contempt, should be more 

fully considered before enactment. Also, we do not support the 

proposal In I 306 to change the title of "Magistrate' to 

'Assistant United States District Judge.' Therefore, we recom- 

mend that both provisiona be deleted from the present bill. 

1    Annual Report of the Director of the Administrative 
Office of the United States Courts. 1989, Tables M-1 through M-5. 
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Suppl—ntal Jurladletlon.  Section 120 Would invest tha 

district courts with supplaaantal jurisdiction to haar all 

aattars related to a case, %rhether independent federal jurisdic- 

tion exists over those related aattars or not. He oppose this 

proposal because it would seea further to increase the burden of 

issues presented to the federal courts, trhich would seea the 

opposite of the Subcomittee's intent.  Furtheraore, such an 

expansion of pendant jurisdiction unjustifiably would pemit 

plaintiffs to use liaited jurisdictional grounds such as the 

Federal Tort Claias Act to bring private suits into federal court 

that otherwise could be aaintained only in state courts. 

Alternative Dispute Resolution.  Section 121 would provide 

for a nationwide expansion of the use of voluntary alternative 

dispute resolution (AOn) by the federal courts. Nhile the 

Departaent of Justice firaly supports the use of ADR in appropri- 

ate elrcuastances,* we recognise that Congress has proceeded 

cautiously in this area and for these reasons object to the 

proposal as currently drafted. 

It was only two years ago that Congress expanded the 

authorisation for court-annexed arbitration pilot prograas froa 

10 to X^diatrlcts ~ an appropriate step in expanding experiaen- 

tal prograas. That new authority, which has not yet been iaple- 

aented, also providas guidelines and standards to ensure a 

aeasure of unlforalty across different districts, a factor which 

is lacking in f 121. We believe that Congress should continue to 

' 2« C.r.R. I S0.20. 
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proc««d cautloualy and parait •xparlattntatlon without altarlng 

tha antlra aystaa of civil juatlca on a natlon-vida acala. 

Witnaaa and Juror Faaa.  Sactlon 108 would Incraasa witness 

and juror faaa froa $30 par day to $40 par day.  Tha faa aaount 

has not baan changad In aany yaara. Ha ballava that this changa 

is appropriata. 

•ankrupter Treeaadlaga 

Tha Unitad Stataa participataa in a larga numbar of conplex 

bankruptcy procaadings. Tha Civil Division, which routlnaly 

ratains casas involving in axcass of $200,000, racalvad over 

8,000 cases — over SO cases per week ~ in FYs 87-89 alone, with 

a total dollar value in exceaa of $5 billion.  Claims for less 

than $200,000 are routinely handled by tha United Stataa Attor- 

neys. 

The Tax Dlviaion's bankruptcy eaaeload exceeded 12,000 cases 

in n  89 — over 230 per week — and that Division is budgeting 

for over 16,000 cases ~ over 300 per week — for the coming 

fiacal year.  The Environment and Hatural Resources Division now 

handles in excess of 100 cases which cumulatively involve 

hundreds of millions of dollars in clean-up liabilitlaa. Aa 

pravionmly noted, in moat of these eases, settlement authority is 

retained by senior Departmental officials. 

Consent.  Given the complexities of bankruptcy litigation 

and the varied federal interests involved, several provisions of 

H.R. 5381 would cause significant difficultiea for the Depart- 

ment.  For example, I 114 of the bill would provide that a party 
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•hall b« da«Bad to conaant to procaading bafor* a bankruptcy 

judga unlaaa an objactlon la filad within 30 daya of tha date on 

which tha party fllaa Ita flrat plaadlnq or 30 daya aftar aarvica 

of tha plaadlng that Inltlataa auch procaadlng, whlchavar occura 

flrat. 

In aany caaaa, tha Dapartaant la aoat willing to conaant to 

procaadlng bafora a bankruptcy judga, but wa alnply cannot 

avaluata all of tha many facata of aach procaadlng and coordinate 

tha aany different aganclaa that aight be involved within auch a 

limited time fraaa.  Tha Department would be hard preaaed in Dost 

caaaa to do acre than flla a boilerplate objection to auch 

referrala until the nacaaaary evaluation haa bean completed. 

Thia would alao aaan a aaparata filing in moat caaaa bacauae tha 

Bankruptcy Rulaa allow tha Govamaant 3S daya to anawar a coa- 

plaint. 

Moreover, aaida froa tha Govamaent'a practical problaoa, an 

iapliad waiver of the right to an Article HI tribunal raiaea 

poaalble conatitutional concema.  By analogy, trlala before the 

non-Articla III aagistratea require expreaa conaant, and the 

rulea of court aust include procedurea to inaura tha 

voluntariiMsa of that consent. Currently, Bankruptcy Rule 

7012(b) raquiraa a atataaent that the party doaa or doaa not 

conaant to entry of final erdera or judgaant by the bankruptcy 

judga, and ve ballava that thia requiraaant ahould b« retained. 

Bankruytev Appallata Panala. Lika tha aaglatratas, bank- 

ruptcy judges ar* adjuncts of tha district courts, but unlike 
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naqiatratas, bankruptcy judgaa historically hava been viewed aa 

'apeeialists.' Section 115 of H.R. S3S1 would further that 

perception by permitting two or nore circuits to eatablish joint 

bankruptcy appellate panela with the approval of the Judicial 

Conference.  Our experience auggesta that bankruptcy appeals 

should not be ceded to a group of specialist judges when bankrup- 

tcy law is aerely one part of the broad fabric of the law and the 

outcoae of bankruptcy caaea dependa on the full range of statut- 

ory and cooBon law princlplea.  Rather than further isolate 

bankruptcy froa the general fabric of the law, we believe that 

Article III judges should pay closer attention to bankruptcy 

procesdinga.  In short, the restructuring of the bankruptcy 

courts after Northern Pipeline Construction Co. v. Marathon Pipe 

Line Co.• 458 U.S. 50 (1983), should not be disturbed. 

Bankruptcy Appeals.  We support f 116 of the bill because it 

properly lialts review of certain bankruptcy daterainations to 

appeal at the district court level, thus striking a balance 

between concerns of judicial econoay and the requireaent of 

Article III judiciary supervision of the bankruptcy court. 

rtMn^T^^ttrv  Xdainlstrator Prooraa.  Finally, | 118 would 

extend for an additional 10 years, and broaden the authority of, 

the few reaalning bankruptcy adainlstrator prograaa In the 

judicial districts of North Carolina and Alabaaa. The Departaent 

strongly urges the Subcoaaittee to delete these provisions and to 

allow the anltsd States Trustee prograa to becoae nationwide as 

originally planned in 1988. 
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Undar the Bankruptcy Judgas, Unltad States Trustees, and 

Family Farmer BanJcruptcy Act of 1986, Pub. L. No. 99-554, 

Congrasa expanded the United States Trustee Program as a perma- 

nent part of the Department of Justice.  Under the transition 

provisions of the law, judicial districts were placed under the 

United States Trustee Program at varying stages.  The final 

judicial districts, those in North Carolina and Alabama, are 

scheduled to coma into the Program in 1992. 

The administration of cases involves the appointment and 

oversight of trustees and debtors under the Bankruptcy Code, 

duties which are presently performed by the United states Trustee 

In 88 judicial districts throughout the country.  In contrast, 

until 1992, the judiciary will continue to carry out these 

administrative functions in the judicial districts in North 

Carolina and Alabama. 

The 1986 Act represents Congress' emphatic determination 

that, in bankruptcy matters, the proper role of the judiciary be 

limited to resolving disputes, not to administering cases. 

Spaclfically, the bankruptcy system should not allow trustees and 

examiners to be appointed by the same branch of government that 

adjudicates disputes involving those individuals, and that 

approve their compensation.  In sum, there should be one system 

of administering bankruptcy cases and that should be under the 

Dnitad States Trustee Program. 



118 

- JO - 

BztansioB of tha Pacola Comlasioa 

Sactien 109 of tha bill would axtand tha Ufa of tha United 

Stataa Parola Coaaission by aaraly changing tha statutory 

tarainatlon data.  It thua dafara tha quaation of tha ultiaata 

taralnatlon of tha Parola Coaalaalon. Wa do not support this 

approach. 

Tha Parola CoBBlsslon now la achadulad to taralnata on 

Hovaabar 1, 1993. At that tlaa, approxiaataly 18,000 to 20,000 

parola-aligibla prisonara will ba in tha fadaral prison systaa 

and parola haaringa will naad to ba hald for thaa; soaa parola 

haarings will naad to ba hald long aftar tha and of tha fiva-yaar 

axtanaion anviaionad by f 109. 

Tha Malnlatration haa propoaad that tha Parola Coaaission 

ba raplacad by a saparata board for tha intaria flva yaar* 

batwaan 1993 and 1997, and that authority for raviaw of tha snail 

nuabar of raaalning casaa ba lodgad within tha Oapartaant aftar 

that data. This would guarantaa that parola dacisiona can ba 

aada aa long as nacasaary in tha futura, whila alao ensuring that 

tha daelining nuabar of casaa doas not drain public fise raaour- 

caa through tha continuation of a aaparata entity. Ma ahall 

provid* tha Subcoaaittaa with a copy of tha Adalniatration'a 

propoaal and propoaa that it ba aubatltutad for current I 109. 

Tha Coort of Zateraatleaal Trade 

Section 305 of tha bill would altar tha proceas of deaigna- 

tlon of tha Chief Judge of the Court of Zntemational Trade. In 

the Cuatoaa Court Act of 19)0, Congreaa carefully crafted the 



119 

- 21 - 

•tructura of th* Court of International Trad*.  Two yaars latar, 

a similar procaaa in tba Fadaral Courts Inprovanants Act craatad 

the Federal Circuit and the Claias Court.  In both instances, 

Congress recognized the special nature of these courts.  The 

designation of the chief judges was but one aspect of a balancing 

of coBplex relationships. We believe that these courts are 

working effectively as Congress intended and that no change 

should be nade in the statute. 

III.  ADDITIOHAI. JUDaESHIPS 

Before closing, Mr. Chairman, X would also like to reiterate 

the Administration's view on a subject that is of great concern 

to all of ua:  the need for additional judgeships. As the 

Subcommittee is aware, on June 23, the Judicial Conference recom- 

mended creating a total of 96 additional judgeships in light of 

1989 caaeload figures. 

We support the Judicial Conference's recommendation that 

Congress create 76 new district court judgeships. He recognize 

also an interest in targeting additional judgeships in areas of 

most pressing need and greatest projected growth.  The Judicial 

Conference recommendations, however, are predicated on past 

filings, and do not respond to planned caseload adjustments 

predicated on governmental policy. 

The Department is making substantial commitments of recent- 

ly-authorized resources for the prosecution of drug trafficking, 

•oney laundering and related cases.  Similarly, we are vigorously 
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pursuing crlnlnal and civil fraud, tax and bankruptcy casaa 

ralatlnq to tha failuras of a aultltuda of savinga-and-loans and 

othar financial institutions. 

Aa you know, a bill introduced by Chalroan Brooks, 

H.R. S316, which is panding bafora tha full cooaittaa, would 

authorize 45 additional district judgaships. Wa baliava that 

thasa nuobars should ba avaluatad for adjustaant in light of tha 

•oat racant Judicial Confarance raquaat. 

Tha Judicial Confaranca has also raquastad 20 additional 

judgaships for tha courta of appeals, while H.R. 9316 would 

authorize nine.  We recomaend that H.R. 5316 ba amended at least 

to bring It into conforaity with the aost-recent recoanendation 

of the Judicial Conference. 

Ha note, though, that the Departaant's initiatives, many of 

which are employing new atatutory provisions, will raise complex 

and manifold appeals because of the novelty of the iaauas 

involved, the lack of precedent in interpreting new atatutes and 

factual situations and tha substantial amounts of money and 

prison sentences involved.  Moreover, a diatlnct need has been 

identified for a more comprehensive method for determining the 

needs of the courts of appeal for additional jtidgeships, 

including the development of a weighted caseload formula.' 

Accordingly, we also believe that, to respond to the nceda 

we have just identified, that one additional judgeship should be 

'  Report of the Federal Courts Stndv Committee (April 2, 
1990) at 111. 
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authorltad In tha Ninth circuit, at laast on* additional 

jud<|aship should b« authoritad for tha Fifth Circuit, and at 

laast ana additional judgaship should ba authorlzad for tha 

Elavanth Circuit.  In raaching this and, as wa ara always, tha 

Dapartaant is fundaaantally comaittad to working with this 

SubcoBBlttaa to asaura that tha vital intarasts of tha citizens 

of tha Unltad Statas in having a capabla and rasponslva fsdaral 

court systam ara mat. 

COHCLOSIOM 

As a litigator with a continuing axparlenca of 23 years In 

tha federal courts, I believe that effective case managanant must 

originate with tha district judges themselves. It is, of course, 

not tha rela of judges to make the law; their job is to apply the 

law that this Congress passes. But to apply it, they must manage 

their dockets effectively. 

I suggest that there ara judges who simply let things happen 

and those who make things happen.  We must encourage the latter. 

As overloaded as our dockets ara presently, a large majority of 

cases atlll settle. Tha affective judge, through use of active 

case aaaagaBant and timely decisions on motions, including those 

for summary judgment, can encourage the parties to evaluate their 

positions with an eye towards realistic, voluntary resolution of 

the matter before tha court. Tha judge who follows this pre- 

scription has tha resultant freedom to try tha case that must be 

triad, and generally is tha judge who has his or her docket 
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currant «nd partlaa who ar* aatiaflad with tha raaulta producad. 

Con^reaa can aoat halp thla procaaa by giving ;tba judgas tba 

tools to af factlvaly aanaga thalr doclcata and :by! providing than 

with adaquata raaourcas. i 

Finally, I nota that tha natura of this aort of taatiaony 
t 

has rasultsd In tha fact that sany of ay coaaanta hava baan 

nagativa or cautionary.  Z thus want to concluda by raitarating 

tha DapartBant's ganaral support of tha thrust of thasa proposed 

placaa of legislation and our strong coBBltaant to continuing to 

work with this SubcoBBlttaa. 
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STUART GERSON, ASSISTANT ATTORNEY GENERAL, CIVIL DIVISION, 
DEPARTMENT OF JUSTICE, RESPONSES TO QUESTIONS SUBMITTED BY 
THE COMMITTEE ON THE JUDICIARY FOR THE DEPARTMENT OF 
JUSTICE 

ZZ. ORASTZOIIS FOB THB DBPUTTMSMT OF JU8VZCI 

oanarali 

QUSSTZOa II Th* &ttora«7 Saaaral raeantly iafoni*d tha Coaaltta* 
of Jnstioa'a plana to dayalop and laplaaaat a aaw Dapaxtaaat-vlda 
eaaa aaaagaaant ayataa. will ooapaaiaa vho hava ooaBarelally 
availabla oaaa aaaagaaaat ayatasa alraady la tha aarkatplaea (auoh 
aa ZII8IA*, IBO.) ba allovad to ooapata ea thla procuraaaat? 

ANSWER: We are presently conducting a coaprehensiva atudy of tha 
Department's case aanageaent needs. When this study is coapleted, 
we will develop a request for proposals for any case aanagement 
system that it recoBBends that we decide to acquire. It is 
impossible at this stage to predict what specifications will be 
included, but any company (including IKSLAW) will be able to bid. 
We can assure you that the Department fully supporta the principle 
of full and open competition, and we will not deliberately define 
our needs in order to eliminate any potential vendors. 

QUBSTiow 21 What la tha ratioaala for plaolag tha Co«petitiea 
Advocate iiadar tha Of floe of tha Preouramaat Saeoutlvaf Doasa't 
thia place tha coapatltloa Advocate ia aa uataaabla peaitioa of 
having to crltloiaa or object to proooreaeats alraady approved or 
aapportad by hla or her auperior (proouraaaat axaeatlva)T 

ANSWER: The Procurement Executive ia responsible for management 
direction of the procurement system of the Department. As part of 
his statutory functiona, the Procurement Executive muat give 
management direction to ensure, among other thinga, that full and 
open competition is achieved generally in the agency'a 
procurements. More specifically, the Procurement Executive is 
required to approve In advance certain procureaenta that are 
accomplished with less than full and open competition. In tha 
Department of Justlca, tha Procurement Executive is also 
responsible for preaward review and approval of all procurements 
that meet certain monetary thresholds. Approval of propoaed 
procurements ia withheld if adequate com>atition has not been 
obtained, although this ia not tha only axis of our Procurement 
Executive'a review. These independent review and management 
function* of tha Procurement Exacutiva are aiailar to tha 
functiona of tha Competition Advocate. Both officiala have 
responsibility for promotion of full and open coi^etition in agency 
procurements, niere ia nothing inconslataat in tha roles of these 
two officials with raspact to competition; in fact, thay coapleaent 
one another. nia D^artmant originally placed its Competition 
Advocate in tha offioa of tha Procuraaant Bxacutiva, but separated 
the offices to acoaaiBodate peraonnal requests. During tha period 
of separation, the Department experienced problems in coordination 
of these ralatad functions, and tha Coapetition Advocate suffered 
froa tha loss of ataff BUK>ort availabla In tha larger and more 
dlvarsa offioa of tha Procuraaant Exacutlva. 
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gunriOB 3i andwr eurrMit proeaduraa, tk« DaparUMst •llowa th« 
dalagatloB of Basil purehaa* procuraaant* ta tha ladlTidnal 
0.8. Attoraaya effieaa. Tha Comlttaa haa baaa laferaad that tha 
individual a.l. Attoraaya offioaa uaad thla authority to purohaaa 
hxmdrada of paraonal eoaputara, priatara, and aoftwara off tha 
oaaaral sarvieaa kdaiaiatratioa Sohadula araa though tha MA 
aohodula ia aot tha moat aooaoaioal way to purohaaa larga 
quantitiaa. Why waraa't thaaa purohaaaa ooabiaod late a aiagla 
proeuraaant ooaduetad uala? full aad opaa ooapatitioa? 

ANSWER: In October 1988, tha United Statea Attornaya' officaa 
throughout the country were uaing nine different kinda of word 
processing equipment. These word processing ayataas were, for tha 
Bost part, incompatible with each other and aany of tha syateaa had 
also outlived their useful life. In order to replace thia 
aquipnent, the Departaent developed specifications for a 
consolidated procurement to purchase personal computers, printera 
and software. To reduce tha procurement time, tha competitive 
procurement mechanism chosen was an Invitation For Bida. 

In November 1988, we began work on a aolicitation for a fully 
competitive contract for up to 3,000 personal computera, aaaociated 
software and up to 1,500 laser printers. This computer equipment 
was to replace aging and obsolete systems in the U.S. Attornaya 
Offices (USAOs) pending award of the departmental Project Eagla 
office automation contract. In February 1989, tha Department 
issued an Invitation for Bida for the computer equipment. 
Approximately 40 bida were received in April, 1989, and a contract 
was awarded at the end of Nay, 1989. 

As the procurement process proceeded, it was evident that tha 
existing word processing equipment was not going to laat until tha 
contract waa awarded. In fact, the equipment was breaking dotm at 
an alarming rate causing unacceptable disruptions in service. Aa 
a result, many of the U.S. Attorneya' Officea raquaated equipment 
to replace their word processors with PCs. Without a consolidated 
contract, thaaa offices were provided funding to uaa thair 
Delegation of Procureaent authority to purchase the equipaent until 
a consolidated contract (the Invitation for Bida or tha Project 
EAGLE contract) with full and open coapetition waa awarded. 

The Departaent coabined large quantitiaa of thia aquipaant and 
awarded a fully competitive contract for up to 3,000 paraonal 
eoaputara and 1,500 laser printera for the U.S. Attornaya Officaa 
(USAOa). Accordingly, several hundred paraonal eoaputara and laaar 
printera were, indeed, individually ordered off GSA Schedule by 
USAOa during the conduct of thia coapatitiva proeuraaant. 

At tha baginnlng of Auguat 1989, wa ordered that tha placaaant oC 
C8A Schedule ordara be atopped. To our knowledge, following thia 
notification, all aubaaquant ordara for paraonal computer ayataas 
ware placed under tha coapetitivaly awarded contract. 
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QUBSTloa 41 Hov aasy laTaatlgatlens eenduet«4 tj th« ZnapAotor 
0«B«r«l h«T« rasnltad la erialaal proa«outieB«, eivtl mita 
or adalalatratlv* aotleaa la riaeal Taara 1*>1 aad Itta? Vla«a« 
prevlda tfea total auabar for aaoh oatogory mad apaelfically liat 
b7 aaaa all caaaa that hava baaa auooaaafully oeaoludod during 
Plaoal Taara IMI and it*a. 

ANSWER: Th« following nuabara of casea wera accepted for crlainal 
proaecution, civil auita, and adainiatrative actiona thua far in 
FY 91: 

Criainal Proaecutiona 

Civil Suita 

Adainiatrative Actiona 

63 

1 

210 

The cases listed below were auccesafully closed during this 
fiscal year: 

CRIMINAL CASES 

019-NOG-89 Non DOJ eaployee 
766-SND-88 Non DOJ eaployee 
002-U5S-90 Special Agent INS 
031-WRO-90 INS Clerk 
026-CAL-90 Non DOJ eaployee 
018-NOG-90 Non DOJ eaployee 
034-NOG-90 Non DOJ eaployee 
018-L0S-90 laaigration Inspector 
026-L0S-90 Imaigration Inspector 
061-XLB-90 Chief, Legalization Officer (INS) 
9100037 BOP Accountant 
9100135 Non DOJ eaployee 
9100598 Non DOJ eaployee 
050-LOS-90 special Agent (INS) 
9100089 Non DOJ eaployee 
9100972 laaigration Inspector 
9100304 laaigration Inspector 
059-ELC-89 Mechanic (INS) 
027-XDE-89 Non DOJ eaployee 
051-ATI,-P9 Correctional Officer (BOP) 
119-COH-90 Coaputer Specialiat (INS) 
053-TDG-PO Correctional Officer (BOP) 
116-WDC-MO Attorney - U.S. Marahala Service 
126-MEM-PO Correctional Officer 
064-NYC-90 Clerk Typist (INS) 
021-NYC-89 laaigration Inspector 
109-NYC-88 Non DOJ eaployee 
075-CHA-87 laaigration Inspector 
024-CHA-90 Special Agent (INS) 
005-NYC-90 laaigration Inspector 
017-HAR-90 Clerk (INS) 
020-NEH-90 Non DOJ tmploym 
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33. 044-SAJ-90 
34. 045-MYC-90 
35. 9100894 
36. 114-XPT-88 
37. 125-XPT-88 
38. 107-MYC-89 
39. 118-NyC-89 
40. 112-HYC-90 
41. 019-XPT-90 
42. 027-NYC-90 
43. O60-NYC-90 
44. 072-HYC-90 
45. 073-HYC-90 
46. 9100020 
47. 9001650 
48. 9100953 
49. 9100S69 
50. 062-ELP-90 
51. 018-ELP-90 
52. 292-ELP-86 
53. 9101062 
54. 049-BRO-90 
55. 021-LRT-90 
56. EOP-0-141P 
57. 

SfWfY 

E0P-O-55P 

klTCPO&TTW    4^KC AUnJ 

HOP-OP-98 
Oll-PHI-90 
9100030 
HOP-OP-30 
NOP-OP-118 
023-PIT-MO 
MOP-O-116 
9100714 
MOP-OP-101 
MOP-OP-94 
9100671 
9100891 
9100713 
NOP-OII-83 
MOP-OP-93 
128-SAJ-88 
9100476 
9100708 
OOl-BOS-90 
MOP-OP-104 
IIOP-OP-96 
llOP-OP-78 
116-PHI-90 
9100634 
079-XPT-SS 
»100500   (ins) 

Kon DOJ aaploya* 
Clerk (INS) 
Correctional Officer (BOP) 
Legalization Officer (INS) 
Non DOJ enployee 
iBBlgration Inspector 
Senior Special Agent (INS) 
luigration Inspector 
Legalization Officer (INS) 
Detention Enforcement Officer (INS) 
Detention Enforcenent Officer (INS) 
Detention Enforceaent Officer (INS) 
Detention Enforceaent Officer (INS) 
iBBigration Examiner (INS) 
Clerk (U.S. Trustees) 
Non DOJ eaployee 
Non DOJ eaployee 
Non DOJ enployee 
Non DOJ enployee 
Non DOJ enployee 
Non DOJ employee 
Non DOJ enployee 
U.S. Border Patrol Agent 
Corrections Officer (BOP) 
Corrections Officer (BOP) 

SER-90-084 
9001345   (LDN) 
SER-90-039 BOP 
SER-90-141 BOP 
SER-90-055 BOP 

32. SER-90-161 BOP 
SER-89-012 BOP 
SER-90-140 BOP 
9100207 BOP 
900144S BOP 
SER-90-056 BOP 
SEIt-90-060 BOP 
9100513 BOP 
9100548 BOP 
9001599 BOP 
SER-90-104 BOP 
SER-90-010 BOP 
SBR-90-162 BOP 
POP-0-49 BOP 
018-NDC-90 IMS 
SBR-90-010 BW 
008-ItZT-90 IRS 
037-ATL-90 INS 

50! 066-iaA-216P BOP 
51. 013-C0W-90 INS 
sa. 133-AIIb-90 INS 
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93. 132-Aia,-90  IMS 107. 9100191 
54. 9100603     INS 108. 9100129 
59. 9100565     BOP 109. W-90-4 
9«. OlO-WDC-90  JHD 110 11-90-46 
57. 462-HIA-88  INS 111. 9100128 
58. 014-BUI-90 112. II-90-194P 
99. 026-SHR-PO 113. 9100372 
60. 241-CHI-88 114. II-90-195P 
61. SBO-O-15 115. II-90-228P 
62. SBO-O-62 116. 11-90-104 
63. SBO-O-68 117. 11-90-120 
64. SBO-O-69 118. W-90-177 
65. SBO-O-76 119. W-90-100P 
66. SBO-O-81 120. H-90-190 
67. SBO-O-83 121. N-90-194P 
68. SBO-O-92 122. N-90-19UI 
69. SBO-O-103 123. H-90-202P 
70. SBO-O-106 124. 9100750 
71. SBO-O-108 125. 9100839 
72. SBO-O-110 126. H-90-232P 
73. SBO-O-126 127. M-90-209P 
74. SBO-O-129 128. 9101005 
75. SBO-0-130 129. 9101045 
76. SBO-0-131 130. 9101060 
77. SBO-O-145 131. 9101143 
78. 9100351 132. 9101145 
79. 9100588 133. 9101147 
80. 9100650 134. 9101192 
81. 018-PHO-89 135. 9101216 
82. 071-SYS-90 136. 9101297 
83. 006-TUC-PO 137. 9101329 
84. 073-TEII-90 138. 9101338 
85. 014-SND-MO 139. 9101351 
86. 021-HHW-89 140. 9101360 
87. 037-XSA-89 141. 9101364 
88. 9101423 142. 9101416 
89. 741-TOC-88 143. 9101434 
90. 036-rCT-PO 144. 9101535 
91. 800-N!tO-88 145. 9101536 
92. 054-OTM-90 146. 9100494 
93. 9100590 147. 090-BRY-PO 
94. 835-XHO-88 148. 077-DAL-90 
95. 028-CAI^90 149. 389-XDA-88 
96. 073-inx:-PO 150. 061-ELP-90 
97. 9100605 151. 292-ELP-86 
98. 9101018 152. 029-BOO-90 
99. 061-A1ID-90 153. 356-HOU-88 
100. 057-SYS-90 154. 006-PIC-89 
101. 041-XSR-90 155. 048-EPT-90 
102. W-90-86P 156. 022-EPT-89 
103. W-90-123P 157. 1I-90-216P 
104. W-90-169P 158. W-90-159P 
105. 11-90-77 199. 007-HOU-90 
106. N-90-138 160. 036-APT-89 
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161. 345-EPT-88 
163. 027-VST-90 
163. 064-rLF-90 
164. 9100052 
165. 9100319 
166. EOP-O-184 
167. EOP-O-157 
168. EOP-O-158 
169. EOP-0-59P 
170. 9100218 
171. 9100235 
172. 9100258 
173. 9100318 
174. 9100538 
175. 9100806 
176. EOP-O-161 
177. EOP-O-179 
178. EOP-O-48 
179. EOP-0-166P 
180. E0P-O-92P 
181. 9100858 
182. EOP-O-176 
183. 9100188 
184. 9100416 
185. 9100335 
186. MOP-0-77 
187. 9100018 
188. 9100393 
189. 9100578 
190. MOP-0-73 
191. MOP-O-73 
192. MOP-O-75 
193. MOP-1-005 
194. BPI-0-196P 

19S. 
196. 
197. 
198. 
199. 
300. 
301. 
303. 
303. 
304. 
305. 
306. 
307. 
308. 
309. 

M0P-0-S9 
MOP-O-64 
MOP-O-66 
MOP-O-80 
9100449 
KPI-O-185 
EPI-0-186 
EPI-187 
EPI-O-195 
BPI-O-103 
KPI-0-151P 
EPI-O-178 
EPI-0-183P 
NIG-O-89 
MIG-O-76 

QtlKSTIOK 51 In tta* Attornay Oanaral'a aoaual ooapatition adTooaor 
raport to Coagraaa, ha raportad that tha Dapartaant would utlllia 
autoaatloa to anhaaea tha Baaagaaaat ravi«« and ooatrol of 
ooapatitioa aad ooapatltlon aavioga. low haa autoaatloa baaa 
utlliiad to laproTO tha aoqulaltloa proeaaa la tha Dapartaaat? 

ANSVfER: Autoaation af forts continua in the Dapartaant's 
acquisition functions to tha extant practicable. All Bureau 
Headquarters offices have installed autoaated tracking systeas 
which allow for faster and better review of individual 
acquisitions. The Departaent aaintains a central autoaated 
contract file in the Office of the Procureaent Executive for review 
and reporting purposes on all acquisitions exceeding $35,000. 

QUBSTI0> *i The CoapetitioB la Coatraotlag Aet requires that 
tha CoapetltioB Xdvooate have qualified resourees available to hla 
or her to perform the duties of the offioe. what full-tiae 
resources have beea assigaed to the Coapetitloa Advooats? what is 
the total budget for that offioe? 
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AMSHER: As described In tha answer to question 2, the Departaent 
has recently Boved the Office of the Coapetition Advocate to the 
Office of the Procureaent Executive. This aove was accoaplished, 
in part, to iaprove the availability of staff resources for the 
Competition Advocate by aaking the position part of a larger and 
nore diverse procureaent policy office. Prior to this aove, the 
permanent staff of the Coapetition Advocate consisted of the 
advocate herself and one assistant who perforaed tasks of a 
clerical and adainistratlve nature. Beyond that, the Competition 
Advocate requested and received professional staff from Department 
components for specific projects or audits, and she relied on a 
foruD of competition advocates from Departmental components for 
assistance in conducting the regular tasks of the office. While 
we expect to make the necessary resources available to the 
Coapetition Advocate in the saaa ways in the future, we also 
anticipate greater staffing flexibility now that the advocacy 
function is part of a larger procurement policy office. The budget 
for the Competition Advocate and assistant in 1991 is approximately 
$100,000. 

rinancial Institutions Enforcement and Investigations! 

guBSTIOM 71 The General Accounting Office has reviewed to banks 
subject to the Tederal Deposit insurance Corporation's regulation 
that failed between 198< and June 1990. The OAO has asked the FBI 
which banks have bean the subject of FBI investigation and the 
results of those investigations. The FBI, however, has refused to 
cooperate with the OAO. Please provide the auaber of olosed bank 
investigations froa this list; the auaber of pending bank 
investigations froa this list; and details on bank iavestigatlona 
that have resulted in indictaents. 

ANSWER: We believe it is Inaccurate to say that the FBI has 
"refused" to cooperate with GAO in this request for information. 
In fact, the FBI has atteapted to cooperate as fully as possible 
with numerous, and in some cases, voluainous GAO requests for 
inforaation, consistent with the availability of the information 
in the FBI's records systea and the manpower necessary to retrieve 
the data requested. 

The information requested by GAO in this instance was requested by 
letter dated March 22, 1991, which set a deadline for receipt of 
the information at GAO by March 29, 1991. GAO requested 
inforaation on criainal referrals received by the FBI in financial 
institution fraud and failure aatters since 1986, which are not 
maintained at FBI Headquarters. The FBI currently receives 
approximately 1,200 to 2,200 criminal referrals a month. GAO was 
advised, both orally and by letter, that all of the information 
requested by GAO was not routinely collected by the FBI, nor was 
the Information aaintained in a single or centrally located data 
base. GAO was advised that, because of the lack of identifying 
inforaation provided in their request, tha FBI would have to 
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•amially r«vi«w in axccsa of 45,000 fllaa natlonwld* to attopt to 
provid* tha information raquaatad. Thla raviaw would nacaaaitat* 
a vary aubatantial FBI reaourca coaaitaant of both Agent and 
aupport personnel and divert thea froa ongoing financial 
inatltution fraud and failure Inveatigationa in FBI field offices. 

In diacuaaiona with tha Aaaiatant Director of GAO aupervising thia 
project, it waa agreed that tha divaraion of aubatantial FBI 
reaourcaa to develop data that the FBI doaa not routinely collect 
or centrally file waa not intended. He are working with GAO on 
this request to provide what data we can, baaed on the liaited 
identifying data in GAO'a request. He hope to provide that 
inforaation to GAO in the near future. 

QOBITIOH ai What ia the total of fuada aotoally recovered through 
the savings and loan proaaoiitioaa to data? 

ANSHEK: Aa we have reported to Congreaa under the Criae Control 
Act, because of tha various coaponents involved in collection of 
these Bonies, it is inposslble for ua to know precisely the total 
funda collected. For instance, various regulatory agencies eaploy 
outside fee counaal to recoup loat funda, which are neither 
reported to, nor tracked by, the Departaent of Justice. These 
funds are not paid into the Treasury through, or redisbursed by, 
the Departaent of Interior. Again, the Departaent receives no 
notice of these payaents and therefore cannot track thea. To tha 
extant we receive the funds for dispersal directly, the aonies are 
regularly reported to Congreaa. 

QOBaTlOM 91 What ara tha criteria uaad by the Oepartaeat la 
aalaotlng tha aavlaga and lean eaaaa for iavaatlgation and 
proaaoutionT 

ANSHER: Tha criteria for prioritizing the S(L cases vary slightly 
froa U.S. Attorney's Office to U.S. Attorney'a Office. Priority 
ia given to the Top 100 referrala froa the regulatory agenciea laat 
July, other priority referrala received at headquarters level, and 
priority aattera delineated through the local bank fraud working 
groupa. The Attorney General haa repeatedly aasured Congress and 
tha public that all aajor cases will be evaluated, and where 
appropriate, proaacutiona will be brought. It should also be noted 
that the prosecutions being underteOcen are not exclusively siapla 
kickback or divaraion caaea. Coaplex loan flipa, noainee loana, 
reoiprooal loan agreeaenta and change of control caaea conatituta 
inoraaaing portiona of tha Financial Institution Fraud caaaload. 

QOUTloa 101 What ara tha prierltlaa of tha new Special Cetmaal 
for financial Inatltution fraud caaea? 

ANSWER: Tha Preaidant haa noainated Ira H. Raphaalaon, a career 
proaaoutor and foraar Intaria U.S. Attorney for tha Northern 
Diatriot of Illinois, to hold tha poaltlon created by tha Criaa 
Control Act. Mr. Raphaalaon praaently awaita confiraation by tba 
Banata. 
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since January 13, 1991, Mr. Raphaelson has bean detailed tram the 
U.S. Attorney's Office in Chicago to the staff of Deputy Attorney 
General William P. Barr, in order to serve as Acting Special 
Counsel and maintain continuity within that office and this 
priority program. During that time, Mr. Raphaelson has spent 
considerable time reviewing the FIRS£A program with former Special 
Counsel Richmond, various DOJ components, representatives of the 
regulatory and investigative agencies and counterparts in the 
field. He has been involved in such diverse special projects as 
helping establish operational guidelines for the newly created New 
England Bank Fraud Task Force, and helping draft portions of the 
Administration's comprehensive banking reform Initiative on behalf 
of the Department of Justice. Many of his efforts have been the 
subject of the Department's last two reports to Congress under the 
Crime Control Act. 

Coordination of the effort against Financial Institution Fraud 
within the Department, with the regulators, with the investigative 
agencies and in the field is his highest priority. Training of the 
newly acquired employees has been another area of activity, as has 
improvements in case tracking and reporting mechanisms. Mr. 
Raphaelson has also been actively Involved in refining our ability 
to report promptly on our FIRREA efforts to Congress, and was in- 
timately involved in the preparation of our 1990 Annual report, as 
well as our January-February and March-April Crime Control Act 
reports, copies of which have been distributed to Congress. 

QUB8TI0II 111 In December 1989, you uutouBced the formation of 2C 
finanoial Institution fraud task forces, using the Dallas Bank 
Fraud Task Force as a model. Dallas Task Force Bembers from 
Justice, Treasury, financial institution regulatory agencies, and 
other agencies are co-located and jointly work on cases. As you 
have noted, the results have been Impressive. Could you describe 
the extent to which the 2( other task foroea are organised and 
function like the Dallas Task Force and tbair results to date? 
What improvements to the programs are currently being planned or 
implemented? 

ANSWER: In 1987, the U.S. Attorney in Dallas, Texas, Marvin 
Collins, faced with a staff reduced by attrition and Grama-Rudman 
restrictions, limited numbers of white collar crime experts and an 
unprecedented Influx of allegations of significant criminal 
activity intertwined with the thrift industry collapse, asked the 
Department of Justice for additional resources. Ultimately, 
attorney resources from the Criminal Division's Fraud Section, both 
relocated to Dallas and travelling there on temporary duty 
assignments, were joined by AUSAs from Mr. Collins staff in a joint 
venture of unprecedented scope. Drawing on existing Investigative 
resources and scarce resources provided by responsible law 
enforcement and regulatory agencies, the Dallas Bank Fraud Task 
Force was born. 
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In Dallas, co-location of the reaourc«a was valuable as a davlc* 
foatarlng coBMunication aaong tha Taak Fore* aembers. Because of 
space liaitations in the U.S. Attorney and investigative agency 
offices, the attorneys and agencies co-located in the FBI offices. 
Currently, only the IRS Criainal Investigative Division 
Investigators are peraanently "co-located" with the attorneys in 
the new task force offices. FBI and regulatory agents are located 
a short distance away. Even without co-location, the Task Force 
continues to achieve outstanding results. 

When the Dallas Task Force began, there was, of course, a desire 
to promote a teas approach among the visiting lawyers "from 
Washington" and the local AUSAs. There was a desire to promote 
teamwork among the investigative and regulatory agencies. There 
was also a desire to have the investigative/regulatory resources 
immediately available to the lawyers to promote not only teamwork 
but to avoid needless delays. Finally, there was a realization 
that in a State as big as Texas, and a district as large as Mr. 
Collins', the easier the access to one another, the greater the 
efficiency of the overall operation. 

At the same time that the Dallas model was becoming operational, 
U.S. Attorneys offices in cities such as Chicago, Los Angeles and 
New York developed highly successful financial institution fraud 
programs of their own. Some of these offices enjoyed access to 
investigative agencies housed In the same federal building as some 
which did not. 

Before the Dallas Bank Fraud Task Force and long before the StL 
crisis captured public attention, the notion of joint, cooperative 
law enforcement ventures in addressing financial institution fraud 
was a Department of Justice goal. Fostering that cooperative 
spirit is an ongoing effort, and while the mechanisms to achieve 
it vary and change over time. It remains the consistent goal. For 
instance, the current national model for cooperation between 
regulators. Investigators and prosecutors was developed in Chicago 
by the Postal Inspection Service, FBI and U.S. Attorney's Office - 
- the Bank Fraud Working Group. 

In 1989, additional investigative resources were allocated to 27 
FBI field offices serving 37 United States Attorney's Offices, 
which received additional attorney resources at the time of the 
December 1989 press release. The reference in that release to 
increased allocations in 27 cities was designed to track directly 
the FBI allocations. Since that time, most of the 93 United States 
Attorney's Offices have received allocations of additional 
Assistant United States Attorneys (AOSAs) to use against financial 
institution criminal and civil offenses. 

While we have already reported to Congress under the Crime Control 
Act that we have convicted over 500 persons in major SCL-related 
crimes since October 1988, a brief statistical comparison of tha 
overall performance of the 27 districts described in the press 
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ralaasa froa Octobar 1988 to D*c«Bb«r 1989 and Dacaabar 1989 to tha 
praaant ravaala tha following: 

NOTE: Tha nuabara in thia analyaia ara only for tha 27 citiaa 
described in tha 1989 praas ralaasa and not for all 93 Unitad 
States Attorney'a offices. Moreover, these nuabers ara only for 
Skh Batters and do not reflect proaacutions relating to federally 
ensured banks and credit unlona.] 

10/1/88-12/31/89 i2/31/B9-4/30/91 

Indictaenta:               114 189 

Defendanta charged:         192 322 

Defendants convicted:        109 268 

These numbers show a dramatic increase in indictaenta (66%) and 
nuaber of defendants charged (68%) and a spectacular 146% increase 
in the nuaber of defendants convicted. These reaults underscore 
the utility of a varied and creative approach. 

While the press release in Deceaber 1989 holds up Dallas as a 
Bodel, it was never intended to be an exclusive "nold" in which to 
pour the newly distributed resources. The creativity, flexibility 
and success of the Dallas TasX Force are what tha Departaent wants 
to replicate — not necessarily tha coaposition or layout of its 
office space. The nuabers outlined above plainly deaonstrata the 
success of this approach. 

Law enforceaent Bust reaain flexible in foraulating its response 
to the need. White collar criainals follow no single blue print 
in carrying out their frauds. Tha StL crisis was tha result of a 
nuaber of factors, including criainal activity. But that criainal 
activity took aora than one fora, and tha fora varied froa 
criainal-to-crialnal, institution-to-institution, ragion-to- 
region. Moreover, the acre of these cases wa did, tha better we 
learned how to do thea. Our prosecutive approach evolved and 
continues to do so. What worked in Dallas in 1987, worked 
differently in Deceaber 1989 and works differently today. What was 
an effective investigatory technique there sight not ba effective 
in soae other districts. For all of these reasons, I encourage 
individual a.S. Attorneys to devis* a prograa that works best for 
their individual districts. I believe that those prograas are tha 
ones that can ba aost successful in integrating rasourcea and 
tailoring the law enforceaent response to their district's 
particular problea. 

Tha creative aodel of Dallas has been successful Insofar as tha 
six New England United States Attomaya are concerned, because 
they, too, have asked to get ahead of a potential regional problea, 
anticipated by tha FDIC, through the creation of the New England 
Financial Institution Fraud Task Fore*. A regional approach and 
co-location are goals of tha aaerglng Maw England Taak Force. 
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"iBprovaaanta" to th« pro9raas ar« conatantly being lapl«a«nt*d by 
tha United States Attomeya, the inveatigative agenciea and, where 
appropriate, the Deputy Attorney General through his Acting Special 
Counael. Thia includes aaxiBizlng available resourcea and 
training. As Congress knows froa our Crime Control Act reports, 
the overall success rate of the progras is staggering. He are also 
seeking to ieprove our case aanageaent, monitoring and reporting 
abilities on an ongoing basis. 

Coordination: Twenty-seven Financial Institution Fraud 
coordlnatora froa taak force districts were aaseabled in April, 
1991, along with the Dallas Bank Fraud Task Force coordinator, were 
aaseabled aa part of the Econoaic Criae Training Prograa sponsored 
by The Executive Office of United Statea Attorneys and the Crlainal 
Division's Fraud Section. The coordlnatora aet with the Acting 
Special Counsel, law enforceaent and regulatory agency 
representatives to explore coaaon problens and share solutions. 

Training: Additional prograas for the 27 task forces are on the 
drawing board, as are plans to expand these foruas to include the 
other Financial Inatitution Fraud coordinators. Training prograas 
for new AUSAs, experienced AUSAs and expert foruas are all 
undeivay. Regional joint training prograas Involving AUSAs, agents 
and regulatora are alao being planned. 

Goal: Our goal is to produce a coordinated effort by fully trained 
investigative agents and prosecutors and thus aeet the President's 
aarching order of putting the StL crooks in jail. In the proceaa, 
we will develop an unprecedented pool of Investigators and 
prosecutors who are prepared to deal with whatever eaerging irhite 
collar crlainal problens aay develop in the next decade. 

guiSTIOM Ui la Jannary l»9l, the Veoret Serrlae also began to 
iBvestigate fiaaaelal iBatltutiea fraud. Oeuld yon provide 
year asaessaeat of be* veil the FBI and the Departaeat of jostiee 
are vorklag with the Seeret •ervloe la this area, aad what 
praotioes are la plaoe to •azlmise the two ageaaies* efforts la 
this areaT 

ANSWER: nie Secret Service has been, and continues to be, 
integrated Into our FIRRZA efforts through the local United Statea 
Attorneys. A aeaorandua froa the Deputy Attorney General to the 
United Statea Attorneys was designed to facilitate this process. 
A aeaorandua of underatanding between the U8SS and FBI waa also 
coapleted, with the assistance of the Acting Special Counael, and 
algned fay the reapective agency directors, to facilitate 
integration and coordination. All r^^rts froa the field indicate 
a aaooth tranaition. Utilization of the Secret Service resources 
is initially left to the diacretion of the United Statea Attorney 
and Special Agents in Charge of the FBI and the United States 
Secret Service. 
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QOUTZcni 131 JLs of Moaabar 91, IflfO, th«r« v«x« 3,702 paadln? 
wijer oaa«« iBTelTing flaaaolal iBStltatioB fraud. in what 
paroaataga of thaaa eaaaa doaa tha Dapartaaat axpaot to aaak 
IndletBaataT 

ANSWER: It la ImpoBsibla to astlaata with praclsion. Wa plan to 
bring aa aany Indictaenta aa ara faaaibla within tha newly expanded 
atatuta of liaitationa. 

QUBBTiOll 141 What parcaataga of tha 33S failed aayinga aad loan 
fraud caaaa paadiag aa of Daoaaber 31, 1990, iavolva iavaatigatloaa 
late aotivitiaa by aanlor aaaagaaeat of the failed aaviaga and 
loaaa? 

ANSWER: With reapect to ongoing Inveatlgationa, we do not track 
thla Inforaatlon on a national level, and even if we did, it la 
unclear whether Criainal Rule 6(e) of the Federal Rules of Crlalnal 
Procedure would allow us to provide it. To the extent that this 
question relates to cases In which indictnenta have been brought, 
nearly one-third of those charged in aajor cases are either Chief 
Executive Officers, officers, or directors. These figures have 
been supplied to Congress as pztrt of our Criae Control Act reports. 

Q0S8TIOV IS I IB 1989 aad 1990, how aany oriainal trials lavolviag 
failed aa^laga and loaaa have resulted la verdiets of guilty, not 
guilty or a hung jury? How aaay caaaa have beea dlaposed of by 
guilty pleas aad pleas of aolo eoateadare? 

ANSWER: The Executive Office for Dnited States Attorneys, is 
presently tracking "major" savings and loan prosecutions in which 
significant activity has occurred since October 1, 1988. "Major" 
cases include those involving: loss or fraud of $100,000 or Bore; 
officers, directors or shareholders; nultiple borrowers or other 
major factors. This data base does not differentiate between cases 
brought relating to failed institutions and those brought that 
Involve Institutions which are still operating. Nor does it 
differentiate between convictions that occur by guilty plea, nolo 
contendere pleas or convictions after trial. The following 
statistics are available: 

1989      1990      1991 
(thru 4/30/91) 

Defendants convicted lia     353      157 

Defendant* acquitted 2       11       27* 

•Includes 31 acquittals in n.S. v. Saunders. Northern District 
of Florida. 

QVUTXoa Kt HOW wkuj proaeoutors are being •••Igaed to haadl* the 
saTlags aad loaaa iaduatry oasea for rx *92? 
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ANSWER: Prosecutors hav* not b«an assigned to do S6L aattsrs 
•xcluslvaly. They have been assigned to investigate and prosecute 
all types of financial Institution fraud covered by FIRSEA. They 
have been allocated to United States Attorneys and other Justice 
components and those allocations have been reported to Congress 
under the Crime Control Act. 

QDS8TI0II 171 How asBy private lav firms natloaally have been 
assigned savings and loams cases by the Department? Please provide 
the amount of funds recovered by each of these firms and the fees 
paid to them by the Department. Please specify both the total 
amount of fees paid aad the hourly rate eharged by the various 
firms. 

ANSWER: Private law firms are not authorized to handle criminal 
savings and loan prosecutions. United States Attorneys' offices 
around the country and various Department of Justice litigatlve 
organizations are handling these cases. As far as we have been 
able to ascertain, no private firms have been retained by the 
Department of Justice In civil actions Involving savings and loans. 

QUBSTIOW lat How many forfeiture aotions have beea taken to date 
by the Department la the savings and loams area? Bow many 
prosecutors are allocated to these efforts for rt  ^927 

ANSWER: Twenty-six (26) forfeiture actions involving savings and 
loan cases have been filed in twelve (12) districts: Central 
District of California, Colorado, Middle District of Florida, 
Eastern District of Louisiana, New Jersey, Eastern District of New 
Yorlc, Western District of New York, Oklahoma, South Carolina, 
Eastern District of Texas, Northern District of Texas and Southern 
District of Texas. 

Assistant United States Attorneys and Division attorneys are not 
dedicated to one function or another exclusively and no allocations 
can be made until Congress has passed the Department's FY 92 
budget. When we are sure of the funding level that has been 
provided, we will be able to allocate these resources to our 
priority programs. 

roreigm Agents Registratioa Aoti 

QOBSTIOM l»i What is the Department's polloy towards oriminal 
proaecutioBS of PARA violations? How many oriminal prosecutions 
have beea brought under the Act siaoe 1>80? 

ANSWER: The decision to recommend the institution of civil or 
criminal proceedings is in the first instance, made by the attorney 
handling the case. This decision and the decision of those who 
review it are, in part, based on the following factors: 

1. Since the Act is a disclosure statute, whether the public 
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Interest will be better served by an Injunction requiring 
registration and the resulting disclosure, or by crlalnal 
prosecution. 

2. The nature and quality of the evidence. Criminal cases 
require proof beyond a reasonable doubt of a willful violation 
of the Act. Civil cases require a lesser degree of proof, 
i.e., a preponderance of the evidence. 

3. Whether there was a concerted effort by the subjects to 
conceal the relationship in order to enhance the agent's 
ability to serve a foreign principal. 

4. Whether the agent's activities involve other crlalnal 
violations. 

Only one criminal case has been brought since 1980. On October 31, 
1986, a criminal information was filed against John Peter HcGoff, 
charging him with a willful failure to register as an agent of the 
Republic of South Africa (RSA). 

United States v. John P. McGoff. Crim. Ko. 86-369 (D.D.C 1986). 

Based on the stipulations that the last alleged act of agency 
occiirred on June 13, 1979, the District Court concluded that the 
five-year Statute of Limitations (18 U.S.C. S 3282) barred the 
prosecution of NcGoff since the criminal information had not been 
filed before June 13, 1984. 

On October 13, 1987, the Court of Appeals, with Judge Bork 
dissenting, affirmed the District Court decision that the Statute 
of Limitations commenced in a failure to register situation on the 
last day that the unregistered agent acted within the United 
States, United States v. John P. McGoff. 831 P.2d 1071 (D.C. Cir. 
1987) . 

gOBSTIOM 201 What is the Department's policy towards criminal 
prosecutions of FAKA violations? Hov many erimlnal proseoutloas 
have been brought under the Aot slaoe 19ao7 

ANSWER:  See response to question 19. 

OSBA and other Vorkplaoe Safety Violationsi 

QUKSVIoa 311 Sas the Oepartment considered reoommendiag inoreased 
saaotioBB for OSRA aad other vorkplaoe safety violatioaa? If so, 
vbat are these reooaaandations? 

ANSWER: Yes. It is a criainal offense to willfully violate an 
OSHA safety standard when that violation causes death to an 
eaployee. 29 U.S.C. S 666(0), the present statute sets a aaximua 
period of imprisonment of six months for first offenders. The 
Department of Justice has recommended that the maximum period of 
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Imprlaoiuient for crialnal violatlona be Increased to reflect the 
seriousness of willful conduct that results in the loss of huaan 
life. 

Q0UTIOH 221 Please provide the auaber of orlalnal 
prosaoutloas of Oocupational Safety and Health hot violations for 
eaoh of the previous five fiscal years, as veil as the nuBber of 
attorneys assigned to 08EA oases for eaoh of those years. Tor 
each prosecution, please provide the outooae of the oase inoludlng 
the sentence Imposed. 

ANSWEK: The Oepartnent does not aaintaln a database on crlninal 
OSHA proeecutions. Attorneys who work on OSHA cases also work on 
other Batters, so that It would not be feasible to obtain the 
number of attorneys who may have had some role in OSHA criminal 
prosecutions within the Department of Justice and in the U.S. 
Attorney's offices. Some recent criminal OSHA prosecutions with 
their outcomes are listed below: 

1) Guilty verdicts in Texas trench collapse case. On May 
2, 1991, a jury in the Northern District of Texas in United 
States v. ABC Utilities and Bruce Shear found ABC Utilities 
guilty of two counts of criminal OSHA violations and Bruce 
Shear guilty of one count of a criminal OSHA violation. The 
charges resulted from a March 23, 1987 trench collapse in 
Azle, Texas, which resulted in the death of an employee. 
Sentencing is scheduled for June 7, 1991. Two attorneys from 
the General Litigation and Legal Advice Section of the 
Criminal Division are handling the case. 

2) Guilty verdict in Wisconsin sewer tunnel explosion 
case. On March 21, 1991, S.A. Kealy Co. of Illinois was fined 
$750,000 upon conviction after a jury trial of three counts 
of OSHA violations. The charges resulted from 1988 sewer 
tunnel explosion in Milwaukee which caused the deaths of three 
workers. Attorneys from the U.S. Attorney's Office in 
Milwaukee handled the case. 

3) Guiltv verdict in South Dakota trench collapse case. 
On September 12, 1989, Howard Elliott, the president of 
Elliott Plumbing and Heating of Avon, South Dakota, was 
sentenced to six months of imprisonment with all but 45 days 
suspended, upon his plea of guilty to a criminal OSHA 
violation. The defendant also received three years of 
probation, during which he may not engage in the trenching or 
excavation business, and is required to pay $21,452 to the 
widow of an employee who was killed. The charges resulted 
from a 1988 trench collapse in which two workers were killed. 
An attorney from the General Litigation and Legal Advice 
Section of the Criminal Division handled the case. 

QUlSTXOa 231 Bov many OSHA orlalnal referrals has the Department 
reeelved from the Department of Labor during eaoh of the past five 
fIseal years? 
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ANSWER: Ha have not maintained Btatlstica on the niiaber of OSHA 
referrals received each fiscal year froa the Departnent of Labor. 
He estimate that tietween three and twelve cases per fiscal year 
were referred during fiscal years 1986 through 1990. He have noted 
a substantial Increase in referrals in fiscal years 1990 and 1991. 

gUBSTIOM 241 Ple*se provide the nuaber of referred oases declined 
as well as a brief deaarlptlon of the reaaoa for eaota decllBation. 

ANSWER: We have not maintained statistics on the number of 
referred cases declined, but estimate it to be comparable the rate 
of declination of other criminal matters. The most frequent reason 
for declining prosecution of a possible OSHA criminal violation is 
that the evidence is Insufficient to establish beyond a reasonable 
doubt that a federal crime has been committed. The second most 
frequent reason is that the results which could potentially be 
obtained do not justify the expenditure of scarce prosecutorlal 
resources involved. Should the maximum penalties be increased to 
make OSHA criminal offenses felonies rather than misdemeanors, as 
we have recommended, we anticipate that the number of declinations 
on the second ground will be reduced. 

QUK8TI01I as I Are there statutes besides OSHA under whleh 
oriainal prosecutions for vorkplaoa safety violations oould be 
brought? Have any such prosecutions been brought? If not, have 
•uoh prosecutions been contemplated? 

ANSWER: The Mine Safety and Health Act provides a comprehensive 
health and safety scheme for mining employees in this country, 
including criminal penalties for willful violation of mandatory 
health and safety standards. The criminal provisions of the nine 
safety and health laws are regularly used as part of an overall 
scheme of civil and criminal enforcement. In addition, some 
prosecutions of workplace safety cases proceed under various false 
statement statutes, particularly where there is a pattern of fraud 
in safety testing or reporting. Prosecutorlal consideration of the 
results of an investigation routinely includes consideration of 
possible alternative theories of prosecution. 

Money Lauaderiagi 

QDBaTKUl 2<i Does the Department believe that ourrent money 
laundering statutes are adequate to address oases invelving savings 
and loan frand and ether whlte-oollax oxlae? 

ANSWER: No. Our experience with the money laundering statutes has 
revealed a number of areas in which the law should be improved. 
A set of proposed amendments. Including a section-by-section 
analysis, is attached in Appendix I. 

gUBSTXoa a7i what is the Department's role in the negotiation of 
Mutual Legal Aasistanoe Treaties oonoemiag money laundering? 
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ANSWER: Representatives of the Justice Departaent's Crialnal 
Division are active participants in the negotiation of Mutual Legal 
Assistance Treaties relating to the exchange of infomatlon in 
criminal matters. It is the goal and position of the Department 
during such negotiations that the treaties should cover the widest 
possible range of offenses, including the laundering of the 
proceeds of drug trafficking and other serious crimes. 

Criminal Division representatives from the Office of International 
Affairs and/or the Honey Laundering Section, along with 
representatives from the State and Treasury Departments, also serve 
as members of negotiating teams involving proposed agreements with 
other countries concerning the recording and exchange of 
information on substantial currency transactions. 

QOKSTIOM 2Si Who la the DepartBent was involved la the reeeat 
negotiations with Vanama ooaearaing the MLAT and money lauaderlag? 

ANSWER: Representatives of the Criminal Division's Office of 
International Affairs were present at most rounds of negotiations 
on the proposed Mutual Legal Assistance Treaty with Panama, 
beginning in the spring of 1990. Deputy Assistant Attorney General 
Mark Richard also participated in some of the early rounds, as did 
a representative from the Department's Tax Division. 

The most recent round of discussions in Panama, which culminated 
in the initialing of a treaty text, was attended only by 
representatives of the State Department. Consultations and 
exchanges of viewpoints with the State Department were, however, 
conducted by members of the Criminal Division and Assistant to the 
Attorney General Robin Ross t>y telephone and telefax. Attorneys 
from the Criminal Division's Office of International Affairs 
traveled to Panama shortly after the initialing of the draft text 
for treaty implenentation discussions with Panamanian officials. 
The coincidental resignation or removal of key members of the 
Panamanian government the day before the talks commenced, however, 
undercut the value of the discussions. These implementation 
discussions will resume in the near future. It is our present 
Intention not to transmit the treaty to the Senate until 
satisfactory implementation talks are held. 

QUK8TIOW 2*1 Did the Department reoommend that iaplaaantlng 
legislation in Panama aooompany the MLAT agreement? If so, to whoa 
was this reoemaendatioa made? If net, dees the Department believe 
that the MLAT requires the produetloa of Infoxaatlon that is 
inooaslstent with existing bank seoreoy laws In Paaaaa? 

ANSWER: Throughout the course of negotiations with Panama, the 
Justice Department has consistently taken the position that the 
potential need for implementing legislation in Panama should b« 
fully explored, and to the extent possible, resolved before the 
signing or ratification of a treaty. The negotiators for Panama 
believe, iMt cannot definitively assure, that the provisions of the 
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treaty, if ratified, would becoaa the stibstantive law of the land 
and would embue the competent authorities in Panaaa with the 
necessary legal ability to comply with the obligations imposed by 
the treaty, including the ability to pierce bank secrecy in 
appropriate cases. The Panamanian negotiators reportedly also 
explained that the interplay between the treaty's provisions and 
existing law in Panama could be subjected to court challenge. 
Depending on the outcome of such litigation, the enactment of 
implementing legislation might become necessary in the future. 

Federal Centraot rrsodt 

QDKSTION 30s The Department has supported the azeluslon of 
rederal benefits. Including receipt of Federal oontraots, 
from individuals oonvioted of drug TlolatioBS. It has alao 
proposed suspending suoh benefits for convicted individuals who are 
delinquent in their restitution payments. Would the Department 
support the same exelnslon for contract-related offenses? If not, 
why not? 

ANSWER: The Department opposes any meastire that would authorize 
the courts to exclude persons from government contracting on the 
basis of conviction of contract-related offenses or that would 
mandate exclusion from government contracting on this basis. He 
oppose provisions for those convicted of contract-related offenses 
similar to the ones implemented under the Anti-Drug Abuse Act of 
1988. Because the civil sanction of debarment has not historically 
been used for penal or punitive purposes, we believe that it would 
be improper to use debarment as a supplemental penalty in cases 
involving convicted contractors. Debarment decisions should remain 
in the hands of the designated officials within the executive 
branch acquisition agencies who have the demonstrated expertise and 
experience in considering evidence of a contractor's "present 
responsibility." 

QUE8TIOV 31t Does the Department believe that government 
ooBtractors occupy a position of trust and should therefore be 
severely punished for oontraot-related crime? 

ANSWER: Contractors who ture convicted of contract fraud and other 
criminal offenses related to the procxirement process should be 
punished for their conduct. Companies that have contracted with 
the Government occupy a position of trust, and they are clearly 
expected to be capable of handling the work they take on <md of 
operating honestly and ethically. However, not every case of 
contractor fraud will provide the basis for the upward adjustment 
under Section 3B1.3 of the U.S. Sentencing Commission's Guidelines, 
trhich applies to individuals who abuse their positions of trust. 

QUSSTZOH 321 Aooordlag to the u.f. teateaolBg Coaalssiom, BOBS of 
the orgaalsatioBs convicted of Federal eoBtrsct-reXated fraud slace 
19SS have had ia place a meaBiagful prograa to preveat aad detect 
erime.     Would the Oepartasat agree that such coavicted 
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ergaalaatlea* ahonia, at th« Yary laast, r*e«lv« ••ataaeas that 
Inoluda BaBdatory tarva of probatloa? If ao, vhat taraa of 
probation ahould ba raquirad? 

ANSWER: We understand fron the Sentencing Comnisslon that there 
have been some cases since 1988 in the contract-related fraud area 
in which the defendant had an effective coapliance prograa. 
Nevertheless, the Department would agree that where an effective 
compliance program does not exist, sentencing guidelines mandating 
the imposition of probation are appropriate. An organization 
convicted of violating the law and not having a compliance program 
in place is in danger of committing further violations. The goals 
of deterring crime, protecting the public from further crimes of 
the defendant, and rehabilitating the defendant would be served by 
guidelines requiring the imposition of probation where an effective 
compliance program does not exist. These goals are among the 
purposes of sentencing set forth In the Sentencing Reform Act of 
1984, 18 U.S.C. S3553(a)(2). The Sentencing Commission has 
included in its guidelines recently submitted to the Congress a 
provision requiring the imposition of probation if at the time of 
sentencing an organization having 50 or more employees does not 
have an effective program to prevent and detect violations of law. 

We believe that when probation is Imposed because of the absence 
of a compliance program, the term of probation should be sufficient 
to assure that an effective program is developed and Implemented. 
The maximum term of probation authorized by statute is five years, 
and in the case of a felony, a probationary term must ba at least 
one year.  18 U.S.C. S3561(b). 

gussTIOM 331 During hearings last year, the Dapartment taatlflad 
that it had nothing more than an advisory role in the suspension 
and dabaraant proceedings that accompany oriainal oontract-ralatad 
convictions. Does the Department balleva that thara should ba a 
Bora daf inad nexus between tba •uspaBaioa/dabameBt process and the 
-criaiaal prooaadlngsT 

ANSWER: The Department believes that it is neither necessary nor 
advisable to establish a more defined nexus between the 
suspension/debarment process and criminal proceedings. The 
contracting agencies are uniquely qualified to make suspension and 
debarment decisions given their expertise, experience and ability 
to monitor the contractors' activities. Moreover, the creation of 
a more defined nexus with the suspension and debarment process may 
implicate possible double jeopardy consequences arising from 
successive criminal and civil actions. In United States v. Halper. 
490 U.S. 435 (1989), the Supreme Court held "that under the Double 
Jeopardy Clause a defendant who has already been punished in a 
criminal prosecution may not be subjected to an additional civil 
sanction to the extent that the second sanction may not fairly be 
characterized as remedial, but only as a deterrent or retribution." 
Currently, debarment and suspension proceedings are considered 
remedial in nature as they are designed to protect the government 
against improper contracting and to protect the integrity of the 
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particular govcmaant prograa; thay ar« not to be used for 
punlshaent. Federal Acouleltlon Regulation. 9.402; United Statee 
V. Blzzell. 921 F.2d 263 (10th Clr. 1990). Tying the suspension 
and debanient process aore closely to criminal proceedings nay 
cause that process to becoae punitive in nature and could, under 
Halper. cause suspension and debaraent and criainal penalties to 
becoae autually exclusive remedies. 

SeatanclDg Ouideliaes ~ Orgaalaatloaal Saaotionsi 

QUE8TI0M 34t Has the Departaent actively sought out the views or 
opinions of Federal judges oonoemiag the proposed sanctions? 
Please list those Federal judges with whoa the Departaent has 
consulted. 

ANSWER: Departaent officials aost closely Involved in the area of 
organizational sentencing policy have not actively sought out the 
views or opinions of Federal judges concerning the proposed 
organizational sanctions. The Departaent has, however, discussed 
the issue with Federal judges who are aeabers of the United States 
Sentencing Comaission or who have been aeabers in the past: Judge 
Hllllaa (f. Hlllcins, Jr.; Judge George E. MacKinnon; Judge A. David 
Mazzone; and Judge Stephen G. Breyer. 

QUESTION 3Si Bas the Departaent prepared a statutory analysis of 
the coaaissioa's authority to Issue binding organisational 
sanctions? Please provide any opinions or analyses regarding this 
authority. 

ANSWER: There are no published or publicly available Department 
legal opinions or analyses on this issue and under the Executive 
Branch policy on the confidentiality of Department of Justice legal 
advice we cannot disclose whether any compo:ient of the Departaent 
has provided legal advice concerning the issue. 

Office of Jastloe Prograasi 

QUBSTIoa 3(1 The Departaent'a Inspeotor General recently found 
that BJh disorationary funds have been laproperly transferred to 
other OJP bureaua. Does the Attorney General agree? 

ANSWER: The Departaent of Justice's Bureau of Justice Assistance 
(BJA) Edward Byrne Keaorlal State and Local. Law Enforcement 
Assistance Discretionary grant funds are not improperly transferred 
to other Office of Justice Programs (OJP) bure;«us. (Perhaps the 
frequent use of the word "transfer" has greatly contributed to this 
alsconception.) 

When OJP or its bureaus enter into collaborative agreeaents, the 
funds are used for statutorlly authorized purposes — purposes for 
which the funds ware intended and appropriated. The OJP bureaus 
have the statutory authority to carry out the prograa being funded. 
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Additionally, Congress has racognlzad th« •fflci«nci«a of Federal 
agencies cooperating with one another as set forth in 42 O.S.C. S 
3788(b) as follows: 

"The Office [of Justice Prograas], the Bureau of Justice 
Assistance, the National Institute of Justice, and the Bureau 
of Justice Statistics are authorized, on a reimbursable basis 
when appropriate, to use the available services, equipment, 
personnel, and facilities of Federal, State, and local 
agencies to the extent deemed appropriate after giving due 
consideration to the effectiveness of such existing services, 
equipment, personnel and facilities." 

All collaborative efforts among OJP and its bureaus are for the 
benefit of state and local units of government, and in almost every 
instance, all funding for these collaborative efforts go directly 
to state or local units of governments. For example, in the case 
of Criminal History Records Improvement administration by the 
Bureau of Justice Statistics (BJS), with funds from the BJA, every 
dollar goes directly to state or local governments and none of the 
funding is used by BJS in administering this program. 

OJP has a long history of collaborative agreements and joint 
funding of projects. All such funds, as stated above have been, 
and will continue to be, used for their statutory purposes, that 
Is to benefit state and local criminal justice systems. 

Additionally, the National Drug control Strategy calls for close 
coordination among Federal agencies. In some cases, this may 
Involve collaborative agreements among OJP's bureaus. The benefits 
of this approach Include: 

- the sharing of expertise and experience on Issues of 
vital importance to state and local governments; 
the realization of greater efficiencies by pooling 
resources, preventing duplication, and coordinating like 
activities; and 

- less money is spent on overhead. 

OJP can utilize existing Federal resources instead of paying a 
private grantee to perform the same technical assistance or other 
function to benefit state and local criminal justice agencies. OJP 
bureaus enter into collaborative efforts when a specific bureau is 
the most qualified provider of services being sought. Utilizing 
this expertise may more directly and cost-effectively serve the 
interest of States and localities. Collaborative efforts do not 
"augment" the other bureau's appropriation. 

No functions, powers and duties are transferred or delegated when 
BJA enters into collaborative agreements with other OJP bureaus. 

"The functions, powers, and duties specified in this part 
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to be carrlad out by th« Bureau [of Justice Aasistance] shall not 
be transferred elsewhere In the Departaent of Justice unless 
specifically hereafter authorized by the Congress by law." 42 DSC 
S 376ea(b). 

The tera "transfer of functions, powers, and duties" connotes a 
conplete removal froa an agency in a given area of all functions, 
powers, and duties. Not only are OJP's Office of the Coaptroller 
and Office of General Counsel alert to such collaborative agree- 
nents within the Department, they also are watchful to ensure that 
such complete transfers of "functions, powers and duties" do not 
occur by OJP agencies to other agencies within the Executive 
Branch. 

The Department feels that it is important to continue these types 
of collaborative agreements and efforts, and not force BJA to make 
grants to private-sector providers, which would be a disservice to 
state and local governments. It would result in denying the best 
services available at the least cost. It would also be contrary 
to the spirit of the Economy Act, 31 DSC Section 1533. Also, these 
agreements help focus on the Importance of coordinating the 
resources among OJP's bureaus, by providing a comprehensive 
approach in addressing complex law enforcement issues. There are 
currently a myriad of State and local programs now being funded by 
the OJP through collaborative agreements that are providing crucial 
assistance and enhancements which aid State and local units of 
government in successfully fighting our nation's war against crime 
and drugs. 

gnsSTIOM 371 Please provide any legal analyses or opinions 
conoerning the final grant making authority of the OJP bureau 
dlraotors and the authority of the Assistant Attorney Oeaeral for 
OJP to modify or oanoel bureau grants. 

ANSWER: The Department's legal analysis concerning the issues 
raised in question 37 is set forth in the Department's March 12, 
1991 letter to the Chairman of the Judiciary Committee's 
Subcommittee on Crime and Criminal Justice and Kay 1, 1991 letter 
to the Ranking Minority Member of the Government Operations 
Committee's Subcommittee on Government Information, Justice and 
Agriculture. Copies of the letters are enclosed in Appendix II. 

U.S. Attorneyst 

gniSTlOH 3*1 Reoaatly the SubeeaKlttee ea Zatelleetnal 
Property and Judicial Adalalstratioa held a reauthoriaatioa 
hearing on the O.S. Attorneys' Offices. At that tiae, the General 
Aocouatiag Office testified as to ways that the Departaaat of 
Justice ceald laproTs their allocatioa of resources in the O.a. 
Attorneys' offices. Will yen incorporate the ideas of the Oeaeral 
Aocouatiag Office iato your resource •llooatioa process? Please 
•aplaia. 
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AMSNXRt A« tha General Accounting Offlc* (SAO) repraaentativea 
testified, the DepartiMnt worked in dose cooperation vlth GAO 
personnel froa the beginning in their allocation study. 

The Departaent agrees with GAO that the sodel they developed could 
be helpful in making resource allocations when considered in 
conjunction with other factors. GAO provided the Executive Office 
for United States Attorneys with the tapes and coaputer discs 
utilized to lapleaent this model. The Executive Office will use 
these programs as an aid in future allocation decisions. In fact, 
GAO's recommended allocations of Financial Institutions Reform, 
Recovery and Enforcement Act and Organized Crime Drug Enforcement 
Task Force attorney positions were considered in responding to 
those Districts which requested more resources in Fiscal Year 1991. 
As stated in the GAO report, however, "Professional judgment of 
responsible Justice Department officials is obviously critical to 
the proper interpretation and use of the models." 

It was our belief that there was a problem with GAO's statistical 
method. As pointed out to them, their time requirement analysis, 
in our opinion, is not a completely reliable tool. To judge that 
a case with a trial is always the most time consuming is incorrect. 
A "matter" that eventually results in a guilty plea to an 
information can be more time consuming than indicted cases with 
short trials. Also, under GAO's model, the complex bank fraud 
trial of a bank president would be weighted the same as a simpler 
trial Involving a bank teller. 

He are currently exploring various ways to accurately document, 
with specificity, personnel resources required and various other 
costs involved in handling various criminal and civil litigation 
activities. These efforts will hopefully identify a practical 
method for implementing programs which objectively differentiate 
specific case types on the basis of the resources and costs 
required for their successful disposition. These considerations 
are also a part of the Departmentwide case management system. 

In the meantime, we continue to allocate resources based on an In- 
depth analysis of numerous important factors such as the number of 
agents to be assigned to a District, number of cases pending in the 
program area, number of trials in that area, number of trials over 
ten days, average Assistant United States Attorney (AUSA) workweek, 
AUSA travel time, number of judges available to move cases, number 
of AUSAs requested by the United States Attorneys and 
justifications provided, GAO recommendations and other factors. 

vltaess seourityi 

QUMTloa 3*1 There appears to be a gap la the witness seeurit7 
prograa vls-e-Tla foreiga aationals aad their faalllea. This 
eould iavolve, for example, a foreiga eeataet (or asahsrs of hia 
or her faally) who «ma iastruaental la a aajor iateraatieaal drag 
eaaa.   Do yea aeed additional atatatorr previslona saeh as 
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previaions •lleving th« Attoraar a«B«r«l to doslgskt* thasa 
parsonaal •• paraaaaat rasldaata? 

ANSWER: Critical to the succesa of tha Wltnaaa Sectirlty Program 
is the Government's ability not only to offer protection froa hara 
to the potential Prograa particlpanta (and laaediate faaily 
nenbers, as appropriate), but also to help thea become established 
•embers of society under a new identity and in a locality where 
they are safe froa those who pose a threat to their lives. Under 
current law, foreign factual witnesses can be paroled into the 
United States to testify. Although they can reaain in the United 
States on parole status as long as a reasonable danger to their 
lives remains, the witnesses and their families would not have 
permanent iamigration status and could be subject at any time to 
expulsion back to their native country at the discretion of 
government authorities. In the absence of a guarantee of permanent 
status in the United States, many potential witnesses decline to 
testify since, as a result of such testimony, they could no longer 
safely return to their homelands. 

In addition, foreign nationals ^o do testify and enter the 
Witness Security Program are faced with an additional problem. 
Because of the indefinite nature of their immigration status, the 
Marshals Service is unable to provide the personal documents (such 
as birth certificates, social security numbers, academic records, 
etc.) that would enable the alien witness to obtain employment, 
pursue higher education and otherwise become productive members of 
a community. 

The Administration proposed legislation in the past Congress 
to amend Chapter 224 of Title 18, U.S.C., to authorize the Attorney 
General to grant permanent resident status to alien participants 
in the Witness Security Program. Section 741 of the President's 
criae bill (H.R. 1400) would accoaplish that end. 

UCOl 

gOBSTZOH 401 Tha Jndlalary Ceaaittaa la la tha prooesa of 
eoaaldarlag the applloatloa of tha Raokatear Zafluaaead and 
Corrupt OrgaaliatloBS Aet. Do you believe thara la a aaad for 
rafera, partioularly la tha OITII area? 

ANSWER: Wa recognise the need for soae liaits on private RICO 
suits. At the saae time, the criminal and civil RICO provisions 
continue to be extremely iaportant to our law enforceaent prograa. 
ntua, we place great iaportanca on preserving RICO for our efforts 
against aarioua criainal conduct. In testiaony before the House 
Subcoaaittee on Intellectual Property and Judicial Adainistratlon 
on April 25, 1991, we expressed that If the concerns expressed in 
our taatiaony were met, wa could aupport H.R. 17X7. 
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Bur««u of Joatlo* kasl«t«ao«t 

QUBSTIOV 411 *b«n ia tb« Praaldaat golag to avfcalt a aealaatloa 
to fill tha vaeaaoT of tba Dlraetor of tho Buraaa of Juatie* 
Aaalataaco? Hhy haa it takaa ao long to fill thla pealtloaT 

The President noninated Donna Owena, the foraer Mayor of Toledo, 
Ohio, during the last Congress. The Senate Judiciary Coaalttee was 
reluctant to move on her nonlnatlon and the Senate did not act on 
her nomination prior to adjournaent sine die. Subaequently, Mayor 
Owens withdrew her naae froa consideration. The Adalnlatratlon ia 
currently searching for a suitable individual for thia poaition and 
we hope to send a nominee to tha Senate soon. 

iBforaatloB Saaourea Maaagaaeati 

gaBSTlOM 421 la Hovaaber l«*0, tha OAO reported that uadar 
preaaat ooaditiona it is ualikely the Attoraey Oeaeral or aaaier 
IBM official eaa effectively and effieleatly aanage iafoxaatiea 
reaourcea at Juatiea. Over tha laat 11 yaara, QAO aada a aeries 
of reeoamendatioaa daaigaad to iaprova Departaeat ADP aaaagaaaat 
aad operatioBS. 

a. What ia the atatua of Departaeat iapxevaaeats to its 
ADP  aaaageaeat  aad  aetioaa  to  iaplaaaat  O&O'a 
roooaaeadatioaa, apeoifioally the developaeat of aa 1U>P 
aaaageaeat plaa and naifora oaaa aaaagaaaat systaa? 

ANSWER: A detailed response to this question is contained in tha 
answer to question 1 (Part I). 

b. What is the status of Justice efforts to aaaaaa tha 
lapact of reoeat ooaputer aocurity braaohea, apeoif ioally 
the develepaeat of daaaga aasaaaaaats froa ooaproalaad 
aeaaitiva data? 

ANSHIOR: The Assistant Attorney General for Adalnlatratlon sent a 
•eaorandua on Deceaber 7, 1990, all Departaant coaponents 
requesting that each component analyze whether a situation slBllar 
to that which occurred In the United States Attorney's office in 
Lexington, Kentucky could have happened elaewhere. The Assistant 
Attorney General also requested a demaga assessaant froa the 
Lexington office and other officea that have experienced security 
incidents to deteraina if sensitive information had been 
compromised. There ia no evidence that any sensitive inforaation 
was coaproaised aa a reault of recent aacurlty incidents. 

ZMsuuri 

QOBSTZOW 431 What la tha total direct aad ladirect cost lacurroa 
by the Departaeat of Jostiee, to data, ia its lltigatlea with 
XW8LAW7 low aaay aad what type of Departaeat eaployeea have beea 



149 

iavolTcd la til* litigatiea preo«*diags sijie* th«a« pre««*dlBga 
b«9aa? Vlaaa* prerld* th« eurraat •tatna eC a«eh prooaadlng 
iaeludlng aay outataadlag BetioBa f Had (by althar party). 

ANSWER: The departaent'a Civil Divlalon haa b««n Involved In three 
lltlgative proceedlnga related to Inalaw: a petition for writ of 
nandamus for the Attorney General to conduct an Inveatlgatlon Into 
the Departaent'a actlona In conjunction with Inalaw'a aoftware 
contract which waa dlaalased In Decenber, 1990; a Contract Dlaputes 
Act Batter; and a bankruptcy caae. The coata Incurred to data by 
the Divlalon In thl* litigation with Inalaw total $550,672 In 
direct costa and $369,409 in indirect coata for a grand total of 
$920,081. At leaat 56 Civil Divlalon aaployeea have been Involved 
in aoae aspect of the litigation proceedlnga: 32 attorneya, 16 
paralegala and approxiaately 8 aupport ataff. 

Recent and algnificant progreaa haa taken place in the bankruptcy 
proceeding. On May 7, 1991, the Court of Appeala for the District 
of Columbia ruled that contrary to the findings of the bankruptcy 
court the Departnent of Justice did not violate the autoaatlc 
bankruptcy atay in its dealing with Inslaw, aa Inalaw claiaed. The 
Court of Appeals concluded that the lower court, in entering its 
judgnenta agalnat the Department, acted in exceaa of ita 
jurisdiction. The Court reversed and remanded the caae with 
Instructions to vacate all orders agalnat the Department and to 
dismiss Inslaw'a complaint. 

The Inslaw suit invoking th* Contract Disputes Act la also 
progressing. Inslaw's appeal to the Department of Tranaportation 
Board of Contract Appeals Is currently in the discovery phase. The 
trial is expected to take place thla fall. 

RadiatloB Kaposura CoBpeasatioa Xeti 

QUESTIOM 41: Tha Radiation Bzpoaure CoapeBsatioB Ket oalla for tha 
Juatioa Dapartaeat to isaua ita ragulatioas, guldelinaa aad 
preoedurea to iaplaaaat th* Xot wltbla lao days of the date of 
•aaotaaat. Th* Aot was *aact*d ea Oetob*r 15, 1*90, whioh aaaaa 
that tha D*paztB*at waa raqulrad to aot by April 13, 1991. Hbar* 
do «* Btaad la that prooaaa? 

ANSITER: Th* Civil Divlalon la currently praparing iBplaaenting 
regulations which deal with complex medical, legal and' factual 
Issuea. In order to develop these regulatlona, the Department la 
actively consulting with numeroua other Federal and State agenciea, 
private individuals and hospltala, and tha Mormon Church. H* 
anticipate that draft regulatlona will b* available for public 
comment in late spring. The length of tla* required to promulgate 
the regulations is due to the enormous coaplexlty and multiplicity 
of the iaauea involved, and our deair* to acqulr* as much 
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inforaation as possible In order to draft regulations that will be 
workable and fair and lapose as little burden as possible upon the 
clainants. 

QUKSTIOM 4St The Justice Departaent requested 17 additional 
positions (11 attorneys) to develop and lapleaent the regulations 
pursuant to the Radiation Exposure Coapensation Xot, at a coat of 
alBost 92 •illion. Considering that the regulations vere sohaduled 
to be issued this aonth, are these additional positions for riscal 
Tear 1«*2 being requested to begin processing olaias? 

ANSWER: Yea, the positions requested for 1992 are needed to begin 
processing the thousands of expected claims. While we anticipate 
the bulk of these claims will be uncomplicated, requiring 
paralegals, clerks and data processing personnel, attorneys are 
also needed to handle disputed claims. He anticipate beginning to 
receive claims in the last month of fiscal 1991, after the draft 
regulations are finalized in late summer. 

QUESTION 4(i If not, hov does the Department justify the request 
for so many additional employees? 

ANSWER:  Not applicable. 

QOESTIOH 471 Has the Department made, or does it plan to make, any 
effort to publicise the existence of this compensation program to 
potential claimants? 

ANSWER: The Civil Division is currently responding to inquiries 
from potential claimants. In addition, the Division has undertaken 
a very active outreach program with hospitals, the Navajo Tribe, 
the Church of the Latter Day Saints (the Hormone), and other local 
groups that are in contact with potential claimants, and is working 
closely with these groups to ensure that accurate Information is 
disseminated. Once regulations are promulgated, the Division will 
continue to publicize the compensation program through appropriate 
avenues. 

Customs Exception to Vederal Tort Claims Xoti 

QDESTIOM 4a I Do you know of any eases in which the Government has 
paid a claim for damages caused by the 0.0. Customs Service? 

ANSWER: The Department does not maintain statistical records of 
the kind that would permit a comprehensive answer to this question. 
However, there undoubtedly are cases in which the Government has 
paid a claim for damages caused by the U.S. Customs Service. 

He have not been able to review all cases to determine whether 
damages were paid out of the Judgement Fund for action by the 
Customs Service. He expect to be able to provide such information 
under the Departmentwide case tracking system for which we are 
currently seeking appropriations. 



151 

QOUTIOV 4ti Za TOUT eplaloB, de«s th* "cnsteaa •zoaptloa" nadar 
tha radaral Tort Claiaa kot apply to any daaaga eaua«4 by tlia 
cuatoaa larrloa? 

ANSWER: No, 28 D.S.C. S 2680(c) excepts from tort liability any 
"claia arising in respect of the assessaent or collection of any 
. . . customs duty ... or the detention of any goods or 
•erchandlse by any officer of custoas . . . ." This exception does 
not include ordinary torts such as autoaobile accident claias. 

QOBSTIOM 501 Do yon think this azoeptloa should apply to daaagaa 
cauaed by aegligeaea of a cuatoaa agent while a vaaael is being 
datalaad? 

ANSWER: Yea, logically and practically, the "Customs exception" 
under the Federal Torts Claim Act should apply when a vessel is 
being detained to protect against costly, collateral litigation 
arising from this law enforcement activity. 

Other lasuesi 

QUK8TION 511 Kov many preaaoutioaa have baaa brought for eaeh of 
the presently ezlstiag statutes for whioh the President's orima 
bill would aathoriae the death penalty in each of tha last tan 
fiscal years? What was tha aotual disposition of aaoh oaae? Please 
Identify tha name and relevant ease nuabar or oltatlon of each 
eaaa. 

ANSWER: The President's crime bill, H.R. 1400, authorizes the 
death penalty for violations of 18 U.S.C. S 794 (Gathering or 
delivering defense information to aid foreign government); S 2381 
(Treason); S 17Sl(c) (Presidential assassination, kidnaping and 
assault); and 21 U.S.C. S 848(c)(1) (Continuing criminal 
enterprise). All of these statutes presently provide for a death 
penalty under certain circumstances, although only 21 D.S.C. 848 
containa constitutional procedures creating an enforceable death 
penalty. 

In addition, tha bill provides tha possibility of the death penalty 
for any felony violation of tha Controlled substances Act (21 
O.S.C. S 801 at sag.), tha Controlled substances Import and Export 
Act (21 D.S.C. S 951 at saq.) or the Maritime Drug Law Enforcement 
Act (46 U.S.C. App. S 1901 et seg.) where the death of a person 
results in tha course of tha violation or from tha use of tha 
controlled substance involved in the violation. Theae statutes 
(except for 18 D.S.C. S 848) do not presently carry a possible 
death sentence and the Department of Juatlce information management 
systems do not contain information as to which of these violations 
may have involved conduct resulting in the death of a person. 
Therefore, any statistical run of these violations irould ba 
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•Isleading a* >ost of thmm would not hav* Involved a death and 
would not be subject to a death penalty tinder the new crlae bill. 

The U.S. Sentencing Coaaission or the Probation Division of the 
Adninlstrative Office of the United States Courts nay have 
infomatlon on cases in which conduct resulting in a death was used 
to enhance a sentence. In soae of those cases, the death penalty 
would now be possible, after a hearing under 18 U.S.C. S 3593. 

Trial of Alexander Cooper and Darnell Davis. No. 89 CR 580. This 
is the first case in the country in which the governnent sought 
imposition of the death penalty under Title 21 U.S.C. S 848. In 
this Bulti-defendant Title III narcotics case. Cooper and Davis 
were charged with the Burder of a potential governoent witness in 
furtherance of a continuing criminal enterprise, and a cocaine and 
heroin trafficking conspiracy. 

In denying a aotlon to dismiss the indictment, on December 21, 
1990, the United States District Court for the Northern District 
of Illinois turned back a wide range of constitutional attacks on 
the 2-year-old federal statute that provides for the death penalty 
for murders committed in furtherance of a continuing criminal 
enterprise.  fU.S. v. Coooer. DC ND ILL, No. 89 CR. 580, 12/21/91.) 

Trial commenced on February 5, 1991. The jury returned a 
conviction on March 7, 1991. The jury declined to recommend the 
death penalty on March 15, 1991. Sentencing is scheduled for June 
12, 1991. 

The investigation began in the fall of 1988 when the late Robert 
Parker approached the IRS and offered to cooperate against Cooper. 
Parker identified himself as Cooper's "paper man" and claimed he 
(Parker) was responsible for handling the paperwork regarding 
Cooper's assets. Parker had intimate Icnowledge not only of 
Cooper's extensive assets, but also of his narcotics operation, and 
he shared all of this information with agents from the IRS and DEA. 

In summary, Parker informed agents that since the early 1980s, 
Cooper has operated a large street-level heroin and cocaine 
distribution organization. Cooper's operation started small, with 
sales primarily on one street corner located at 79th Street in 
Chicago, Illinois. Cooper's operation expanded to Include between 
six and eight different locations, mostly on 79th Street, with 
employees numbering between 20 and 30. In 1984, Cooper hooked up 
with Jeff Fort and the "El Rukns." In exchange for El Rukns 
muscle. Cooper shared with the El Rukns his expertise in cutting, 
packaging and distributing heroin and cocaine. Cooper and Fort 
split the profits from the heroin and cocaine distribution evenly. 
Cooper's relationship with the El Rukns lasted until 1988. While 
he was associated with the El Rukns in the drug business. Cooper 
continued to operate his own narcotics organization. 

Based on the information provided by Parker, the U.S. Attorney for 
the Northern District of Illinois was able to identify eleven 
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prop«rti*a ownad by Cooper, including • 19-unit apartaant building 
in Gary, Indiana, and a raataurant locatad on South Keurtin Luthar 
Xing Driva In Chicago. Working with Parkar, tha govemaent 
daveloped an undarcovar oparation in which Parkar provided advica 
to Coopar and othar drug dealara concaming tha handling of thair 
assets. nia counseling service was to be provided froa an 
undercover office that was ranted at the Ooral Plaza on Michigan 
Avenue. The govemaant also rented an apartaent in the saae 
building. Parking aade soaa recorded phone calls froa the 
undercover office to Cooper and others. In addition, Parker had 
aeetings with Coopar's associates at tha office, and the aeetings 
were videotaped. 

On February 7, 1989, Robert Parker, a govemaent inforaant, was 
found shot to death, with five bullet wounds to the head and upper 
body. Based on direct and circuaatantial evidence, on March 7, 
1991, the government successfully proved to a jury that Alexander 
cooper hired Anthony Davis to execute Robert Parker because Cooper 
knew Parker was cooperating with the federal governaent in the 
investigation of Coopar's drug organization. 

In Dnited States v. Pretlow. tha United States Attorney for the 
District of New Jersey charged Pretlow with the killing of a 
cooperating govemaent witness and another crlalnal associate, a 
16-year-old girl. Pretlow beat to death with a haaaer tha 
governaent inforaant and potential witness, dlsaeabering the body 
after tha aurder. The active for the atirder was to prevent the 
inforaant froa testifying against Pretlow concerning Pretlow's drug 
organization. Pretlow shot the 16-year-old girl to death because 
ha believed that she was inforaing the police about his narcotics 
enterprise. Pretlow coaaltted both aurders in an attenpt to 
aaintain his cocaine distribution and iaportation enterprise, a 
violation of 21 O.S.C. S 848(a), and agreed to a stipulated 
sentence of aandatory life iaprisonaent in exchange for the 
governaent dlsaissing the death penalty count against hia. The 
Dnited States Attorney for the District of New Jersey directed his 
request for peraission to disalss the death penalty to the United 
States Attorney General. Request to disalss the death penalty was 
denied by the Attorney General in March 1991. This case is 
presently in the pre-trial stage. It is anticipated that the trial 
date will be in Septeabar 1991. 

In Dnited States v. Pltara. the United States Attorney for the 
Eastern District of New York has charged Thoaas Pitera with the 
aurder of nine (9) criainal associates, two of which aurders 
occurred after the affective date of the death penalty provisions 
of 21 D.S.C. S 848(e). Pitera headed a "crew" within the Bonanno 
Organized Criaa Faaily. Pitara's crew obtained substantially all 
of thair incoaa froa tha trafficking of cocaine, heroin and 
aarijuana, operating thair own iaportation and distribution 
antarprisa, as wall as stealing drugs and aoney froa coapetitors. 
All of tha aurders, with the exception of one aurder of vengeance, 
constituted attaapts to allainata coapetitors in the drug 
distribution underworld of New York, attaapts to kill othar drug 
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d«al«rs to st«al th«lr druga and »onay, or attaints to kill 
crlalnal asaoclataa whoa Pitara auapactad of being polica 
informanta. Moat of tha aurdara Involved the torture of the 
victlaa and tha diaaemberaant of their bodlea. K» of Nay 3, 1991, 
11 co-dafandanta have pled guilty. Tha proaecution againat Pitara 
la pending and trial ia anticipated by the fall of 1991. 

In United States v. Chandler, the United Statea Attorney for the 
Northern Dlatrict of Alabeiaa charged David Ronald Chandler with 
the Burder of a police inforaant and with the aurder of two 
indivlduala whoa Chandler believed atole aarijuana froa hia fields. 
Chandler operated a aubstantial aarijuana cultivation, laportation 
and distribution enterprise out of the northern part of Alabaaa, 
that included operationa in four other atatea. Chandler's brutal 
aethoda of anforceaent included atteapta to aurder a local police 
chief. Chandler's control over this rural part of Alabaaa aade 
local prosecution difficult and unsatisfactory. 

Trial coaaenced before a federal jury on Narch 19, 1991, and 
Chandler was found guilty on April 2, 1991.  The federal jury 
recoanended the death penalty on April 3, 1991. Sentencing ia 
scheduled for Hay 14, 1991. 

In United States v. Villarreal. at al.. tha United Statea Attorney 
for the Eaatarn District of Taxaa haa charged three defendanta with 
the brutal aurder of a state trooper who had discovered baga of 
aarijuana in the trunk of the defendanta' car after a routine 
traffic atop. The defendanta were atteapting to tranaport 29 
pounda of aarijuana froa Houston, Texas, to soae location in 
another atate. When the police officer stopped thea in a routine 
traffic atop, he obtained peraission to open the trunk. As he was 
queationing the defendanta about tha bags, all three defendanta 
attacked the officer, pulling hia to the aide of the road, atabbing 
hia in tha face with a acrewdriver, and ahooting hia in the head 
with the offlcer'a own service revolver. The entire stop, 
discovery of aarijuana and aurder waa captured by a video caaera 
Bounted in the officer'a patrol car, which the officer had turned 
on prior to getting out of his car. 

Tha defendanta were apprehended within 48 hours. The baga of 
aarijuana ware recovered froa a nearby wooded area; the officer's 
flashlight and billfold ware discovered next to the baga of 
aarijuana. Tha local prosecutors have requested federal 
intervention due to local political and social pressures and their 
relative inexperience in prosecuting such serious charges, aa well 
aa tha need for the devotion of the greater reaources available at 
tha federal level. The United States Attorney for the Eaatarn 
District of Taxaa has coaaenced pretrial aotiona in this caae. 
Under conaideration at thia juncture of this casa is a action for 
change of venue filed by the defenae. A ruling is expected by Nay 
10, 1991. 

In United Statea v. Haviar LaBron and Jaaaa Davia Louia. a federal 
grandjury sitting for the Eaatarn Dlatrict of Pennsylvania, 
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Phlladalphia, Pannsylvania, Indictad th« dafandanta tindar IS D.S.C. 
SS 1512, 371 and 1958. Tha dafandants wara chargad with tha mirdar 
of aa grand jury witnass. On April 30, 1991, a fadaral jury 
acquitted LeBron and Louis on tha S 1513 count and randarad a 
verdict of guilty on tha SS 371 and 1958 counts. Since tha death 
penalty cotinta resulted in acquittals, tha jury was never requested 
to consider the death penalty issue. 

QOBSTZOM sai How mMMf laTesttgstioBs hawa baaa nadartakaB by tha 
•ulti-jurlsdlotional task forea prograa aBtitiasT low Many have 
resulted la oriBlnal iBdiotaeats or iafonutiea? Of these, hew 
•any wexa settled/pled prior to trial? How maay resulted la 
ooBviotioBS? How aaay resulted ia aequlttals at trial? 

(NOTE: The answer below addresses sepeurately the DE& State and 
Local Task Force Prograa and OCDETF Prograa. Because there is soaa 
overlap, these data sets cannot be combined.) 

ANSWER: As the Attorney General recently reported to the Congress 
in the 1989-1990 Report of the Organized Criae Drug Enforceaent 
Task Force Prooraa (Kay 8, 1991), the task forces opened 3,486 
investigations between FY 1983 and FY 1990. These investigations 
have resulted in 8,534 indictaents and inforaation, charging 38,713 
persons. Thus far, 16,302 convictions and sentences have becoaa 
final; pending cases, including cases in which a conviction or 
sentence is being appealed, are not considered final and are not 
included. Only 2,634 acquittals or disaissals of all charges have 
occurred. 

In FY 90, the DEA State and Local Task Poroa prograa initiated 
5,303 cases. Please note that cases refers the number of 
investigations opened without regard to the nuaber of defendants 
charged in any one case. The actual disposition of all of those 
cases is not available at this tiaa. 

DEA's State and Local Task Force Prograas does aaintain an annual 
calculation of judicial disposition of Task Force defendants. 
However, is aust be understood that dispositions reported in FY 90 
do not necessarily correspond directly to cases initiated in FY 90, 
due to noraal lag tiaa in the judicial processing of defendants 
froa arrest to final disposition. 

Nith this caveat, in FY 90 DBA State and Local Task Forces reported 
in 4,434 convictions (73% of total dispositions), 121 acquittals 
(2% of total di^osltions), 634 declinations (10% of total 
dispositions), and 971 disaissals (16% of total depositions). 

QUBSTZOa SSI The Maiaistratlea has raoeaaaaded additloaal 
aaadatory alatMB saataaeas la Its reoaatly sabaittad eriaa bill. 
Has tha Dapartaaat solieited tha wiawa of the PaderaX jndioiary ea 
tha lapaat which aaadatory alwlawas are hawiag oa their seateaoiag 
daeisloBS? Vlaasa prorida tha Oeaalttaa with eepies of any 
ouaauaioatloas (selioitad or uaselioitad) wklah tha DsMctaaat has 
raeaivad frea vaAaral jaMgaa «w«r tha last yaar aa this laaaa. 
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ANSWER: Departaant officials aoat cloaaly Involvad In tba araa of 
santanclng policy ara wall awara of tha vlaws of tha Fadaral 
judiciary on tha iapact of aandatory alniaua santancas. Tba 
Departaent raceivad a latter datad July 23, 1990, froa Judge Edward 
R. Becker on the subject of aandatory ainiaua santancas (copy is 
enclosed in Appendix III). Ha do not believe that we have received 
other correspondence froa Federal judges on this topic in tha last 
year. However, to the extent a letter on this topic was not 
indexed under teras relating to aandatory ainiaua sentences, we 
would have no ability to identify it for retrieval. 

QUB8TI0H S4t Hov aaay oriaiBsl referrals has tha Dapartaent 
raoeivad froa tha Dapartaaat of Coaaazea for Tlelatloa of tha 
Anti-Boyoott Aot durlag tha past tea fisoal years? How aaay of 
these were daoliaad aad for what reaaoasT 

ANSWER: The Departaent has received two criainal referrals for 
violation of the Anti-Boycott Act during the past ten fiscal years. 
Both cases were declined because the evidence did not establish a 
criainal violation of the Act. 

QOESTZOH 551 Does the Departaaat support tha IHitional lastituta 
of Justioe's adoption of tha ,03 parforaaaea standard for personal 
protootlva body araor? If so, does the Departaaat support 
aandatory Federal parforaaaoa staadarda la tha absenoa of Toluntary 
eoapllanoa by tha aaaufaoturars? 

ANSWER: Although several aanufacturers contend that it is too 
rigorous, aost of the industry and law enforcenent professional 
associations continue to support the .03 standard. 

NIJ's standards and testing prograa assists law enforceaent 
agencies and security personnel in choosing protective garaents 
that best aeet their safety needs. Kanufacturers whose garaents 
pass rigorous tests against the NIJ standard in an independent NIJ- 
approved laboratory aay label their product as coaplylng with tha 
NIJ standard, once they receive written notice to that effect. 

Unfortunately, soae aanufacturers have represented their products 
or certain product lines as complying with the NIJ .03 standard 
when they do not. Because of this, NIJ issued two notices via the 
National Law Enforcement Telecommunications System (NLETS) to alert 
law enforceaent professionals to potential safety probleas. These 
are isolatad instances, to be sure, and hardly coapara with tha 
nuaber of lives saved by wearing body araor. The Depa;rtaent of 
Justice does not baliave that aandatory perforaanca standards ara 
necessary. 

QUUTZOH 8*1 Does tha Dapartaaat anpport drug tasting of students 
attaadiag lastitntioaa ef klghar adoeatioa that raoaiva Fadaral 
foads? 
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ANSMER: 1h« Department aupporta the Adalnlatratlon'a view that 
while drug teating in certain aituationa ia eaaential, unlveraal 
drug teating (to extend to college atudenta) ia not necesaary. 
Under current law, inatitutiona of higher learning muat have a 
clear drug policy with aanctiona that apply to faculty, ataff, and 
atudenta. Non-coaplianca by the achool can result in a range of 
aanctiona from the losa of Federal technical assistance to the loss 
of all Federal grants. 

There are also meaningful sanctions available that impact directly 
on the student population. Upon conviction of drug trafficking or 
possession offenses, students can lose Federal benefits such aa 
student loana. Also, as demonstrated by the University of Virginia 
case, seizure and forfeiture proviaions will be applied to drug law 
violators. 

gUKSTIOir S7t Row many Federal orimiaal proaeoutioas have been 
brought as a result of investigations conducted la whole or in part 
by the Offices of the Inspeotors Oeneral In the paat five fiscal 
yaara? Does the Department support full police powera for these 
criminal iavestigators? 

ANSWER: The Office of the Inspector General (016) in the 
Department of Justice was established on April 14, 1989. Since 
that time, the following federal criminal prosecutions brought aa 
a result of investigations conducted in whole or in part by the OIG 
are as follows: 

4/14/89 - 9/30/89 62 
10/1/89 - 9/30/90 155 
10/1/90 - 4/30/91 63 

The Department of Justice's OIG is responsible for the conduct of 
criminal and other investigations of agency employees, contractors, 
grantees, other recipients of federal funds and guarantees, as 
related to Departmental programs and operations. Additionally, it 
is the position of the Department that the OIG also have criminal 
investigative authority in connection with, and in support of, 
their function to investigate Instances of waste, fraud, abuse, and 
misconduct within the progrzuas and operations of the Department of 
Justice. 

The Department's view is that the needs of Inspectors General for 
law enforcement authority can be met by deputizing IG investigators 
as Special Deputy United States Marshals. The Department's policy 
permits the extension of criminal law enforcement authority to 
Inspector general personnel in executive agencies on a case-by- 
case and agency-by-agency basis. 

QUS8TIOM SSi How many oasea have been proseouted and indicted 
under the Computer Crime Act? Does ttaia statute need to be 
strengthened or improved? 

CO mrt n 
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ANSNER: Pursuant to 18 O.S.C. S 1030, tha Dcpartaant of Justice 
(FBI) and Departnent of tha Treasury (Secret Service) have 
concurrent Investigative jtirlsdlctlon over computer crlne cases. 
For fiscal year 1990, we had five new filings (two Indictments and 
three Information) and seven dispositions (six felonies and one 
misdemeanor). The Treasury Department does not track S 1030 
offenses but does track all cases where, regardless of the crime 
charged, a computer Is central to the offense. It reported that 
64 cases were prosecuted In FY 90. It should be noted that due to 
Increased efforts In this area, tha number of prosecutions 
regarding computer-related offenses should grow dramatically. 

The primary computer crime statute, 18 O.S.C. S 1030, needs to be 
both strengthened and Improved. Deputy Assistant Attorney General 
Mark M Richard has testified before the House Judiciary Committee, 
Subcommittee on Crime, and the Senate Judiciary Committee, 
Subcommittee on Technology and the Law, to support needed 
amendments to this statute. As our experience grows in this area, 
we continue to reevaluate both the statutory language and existing 
penalties of S 1030 and we will propose modifications where 
appropriate. 

QniSTlov 591 Bow many adoptive forfeiture prooeediags have been 
brought by the Department in the past five fisoal years in whleta 
state and local govarameats utilise Federal forfeiture preoedures 
to forfeit assets seised in state Investlgatioas and proseoutioas7 
Rev Buoh aoaey was forfeited in eaoh of these prooeediags aad how 
auoh of it was turned over to the states and looalitlea? Please 
provide am Individualised breakdown of the moaiea traasferred to 
eaoh state or local goveraaeat ageaey aad how mueh time the 
forfeiture procedure took. 

ANSWER: Our Information management system does not record the 
number of adoptive forfeiture proceedings conducted in the past 
five fiscal years. Our new system, whic^ will be operational by 
•id-fiscal year 1993, will be capable of providing that data. As 
to adoptive cases accepted prior to September 1, 1990, 90% of the 
proceeds were returned to the State or local seizing agency. For 
cases adopted since September 1, 1990, the sheurlng rate is 85% in 
uncontested cases and 80% in contested cases. Although a majority 
of sharing cases involve adoptions, it is tha joint investigations 
described below which accoxint for most of the money shared as most 
adoptive cases involved motor vehicles or small amounts of cash 
(S-a* $3,000 or less). 

Adoptive forfeiture is one of two methods by which State and local 
law enforcement agencies may equitably share in federal 
forfeitures. In the second method, the State or local agency works 
with a federal lav enforcement agency in a joint investigation. 
At the conclusion of the forfeiture, the State or local agency 
shares In the next proceeds directly proportional to its 
contribution to the case, i.a. if a city police department does 
half the work, it receives half of th« net forfeiture proceeds. 



159 

The Departaant tracks net incoa* and equitable sharing. Equitable 
sharing is further broken dotm as cash shared and value of tangible 
property shared. Three charts are attached to assist the Conolttee 
in analyzing this data. 

Enclosed in Appendix IV are tables reflecting equitable sharing 
disbursements by State and judicial district. Our information 
management system does not record the time expended on the 
forfeiture procedure. We ask State and local agencies to allow six 
months from seizure to sharing in uncontested cases and eighteen 
months from seizure to sharing in judicial cases. He are 
Increasingly able to process cases more quickly as we secure 
additional appropriated positions for asset forfeiture work. 

Drug Treatment and the Bureau of Prisonsi 

QUBSTIOM COi How will the Department fund the additional eost of 
expansion to meet the growing need for drug treatment in the BOP 
population and comply with the articulated expansion plan? 

ANSWER: The Federal Bureau of Prisons will continue to conduct 
needs assessments for all offenders entering the system on a 
periodic basis. These assessments enable the Bureau's staff to 
determine patterns of treatment needs of those individuals entering 
the system, with substance abuse or dependency histories. In 
accordance with those findings, the Department will request 
appropriate resources from the Congress to assure the availability 
of adequate and sustained appropriations. Appropriations for the 
expansion of treatment programs must be consistent with assessed 
and projected need. 

In FY 1992, the Department requested for the Bureau of Prisons an 
additional 100 positions and $11,948,000 in additional funding for 
direct treatment activities (this figure does not represent 
training, testing, and other indirect costs). These funds will 
allow the Bureau to expand the comprehensive residential program 
to about SO percent of all Federal institutions, providing about 
3,500 treatment beds, and will provide transitional services to up 
to 1,000 inmates. 

QUBSTIOM Cli Please provide the number of referrals to the 
Department of Juatioe from KPA for enylronmental preseeutions from 
fiaeal year I9ia to the present. Of those referrals, bow many has 
the Department deelined? 

EPA REFEKRALS DECLINED 

20 
19 
23 
U 

ANSWER: 

EPA REFERRALS 

FY91 100 
F»90 66 
FY89 62 
FYSS 9<t 
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TOTAL   284 73 

Th««« figure* arc for criainal prosecutions under the pollution 
control statutes. They do not include civil cases, nor do they 
include cases, civil or crialnal, brought under the wildlife 
protection laws. The Depart«ent also prosecutes envlronaental 
crises on the basis of FBI investigations where there have bean no 
referrals fros EPA. 

gUBSTZOV «2t BOP has indicated that it will be able to provide 
treataeat to 4(00 offenders anaually by rr *9i. Are there any 
eoapleted/doouaeated studies of the ooapletioa rate of inaates 
partloipating in the BOP drug treatsent progzaaa? zf yes, please 
provide each study. 

ANSNER: The Bureau of Prisons even now provides drug treataent 
services to far acre than 4800 offenders annually. The figure of 
4800 refers to the nunber of treataent slots that the current 
Bureau of Prison's strategy requires through FY'95, for nine-aonth 
intensive residential prograaalng. The nuaber of offenders 
eligible for such prograaa is subject to change due to a variety 
of fluctuating factors, such as: percentage of offenders entering 
the systea with drug abuse probleas; volunteerIsa rates; and aedian 
sentence length of the offender. In the foreseeable future, 
however, it is reasonable to expect that this segaent of the inaate 
population will continue to Increase. 

Unfortunately, it is slaply too early to obtain any aeanlngful 
inforaation regarding prograa coapletlon rates. The prograas have 
not been In operation for a sufficient period of tlae to provide 
this data. However, we have contracted with NIDA to help us 
provide this data in the future. 

QnUTZOK (31 Have there been any independent evaluations or 
studies of the effeotiveness of BOP drug treataeat prograas 
ooaaissioned by the Justice Departaeat? What deterainations 
has the Departaent aade regarding the lapaot of BOP drug treataent 
on reoldlTlsa rates? 

ANSWER: An Interagency agreeaent was reached with the National 
Institute on Drug Abuse (NIDA) in March, 1990, in order to fund a 
long tera outcoae evaluation for offenders coapletlng these 
prograas. Due to the recent lapleaentation of the Bureau of 
Prison's drug abuse prograaa, there has been insufficient tlae, as 
yet, to evaluate the outcoae. We expect this evaluation to yield 
valuable Inforaation including Inforaation on recldivlsa rates and 
effectiveness of drug treatment prograas with the prison population 
in the aontha and years ahead. 

QOMTZOa 841 Please provide any stadiea by the Departaent or 
nadertakea on behalf of tha Department that address the 
•Cf*«tlv*ae*s of drag treataent on the prison populatlea.  Zf no 
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•uoh •tndlas Mxiat, plama* provide whatarar ontalda atudiaa tha 
Oapartaant haa utlllaad for Ita prograaa. 

ANSWER; Through the support of the National Institute on Drug 
Abuse, the Department Is currently undergoing a long-term 
evaluation of Its most recently Implemented Drug Abuse Treatment 
Programs. 

Prior to the Bureau of Prison's recent drug programming 
Implementation (October 1989), a thorough review of existing and 
on-going research was conducted to determine new and effective 
models of Institutional drug treatment programming. 

Tha review of this research revealed the success of drug abuse 
treatment programs, specifically with institutionalized 
correctional populations (Simpson, 1984, Hubbard, Rachal, Craddock 
t Cavanaugh, 1984; DeLeon, 1984). Underscoring these findings is 
a recent evaluation of the New York Prison Program, "Stay'n Out", 
(Wexler, Falkln ( Lipton, 1988.) The "Stay'n Out" evaluation found 
that incarceration can provide a necessary period of abstinence for 
the offender, possibly for the first time. This abstinence 
provides the opportunity to get the offender's attention long 
enough for actual treatment participation to occur, including drug 
education, therapy, and developing life skills and coping skills 
in a structured and supportive environment. 

Gendreau and Ross (1987) conducted an extensive review of the 
research literature and found that a number of programs conducted 
in the 1970'a had been sho%m to effectively reduce recidivism, 
sometimes by as much as 80 percent. These results were reported 
by both community and institutional corrections. More recently the 
Cornerstone Program in Oregon has published a three year outcome 
study that indicates that a decreased incidence of arrests, 
convictions and reincarceration is directly proportional to the 
length of time in treatment (Field, 1985; Field, 1989). 

Research further indicates that a range of services needs to be 
designed emd Integrated into correctional systems. Frohling (1987) 
and Vigdal (1990) suggest that these services should Include: 
Assessment; Self-help Groups; Drug Education; Counseling; 
Comprehensive Drug Treatment; Intensive Structured Environments 
(Therapeutic Communities); and Aftercare Programming. 

These are but a few citations of the research that the Bureau of 
Prisons reviewed prior to implementing its drug treatment program. 
As you review the Bureau's Implementation strategy and program 
strategy, you will find that the Bureau's Drug Abuse Education and 
Treatment Program effort has been developed on a well-informed 
theoretical basis, as well as an eye to practical application 
within our institutions. 
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The National Institute on Corrections (NIC) has not 
undertaken any independent evaluations or studies that address 
the effectiveness of drug treataent in the prison population. 
NIC's eaphasis is aainly in the areas of technical assistance 
and training to State and local correctional agencies. The 
focus of these services has been aanageaent, operational, and 
systeaatlc Issues, i.e. planning and lapleaenting prograas on 
the State and local levels. 

However, NIC has provided several training prograas 
through its National Acadeay of Corrections (MAC) In Boulder, 
Colorado in the area of substance abuse. In 1990 the NAC 
provided a seainar entitled Substance Abuse PrggraMlng In 
Custodial Institutions, and in 1991 it offered a seainar 
entitled ft jfVtOTf Approach to Managing the Subetanee Abuse 
Offender. In each of these seainars, the MAC prepared 
training aanuals which included (for inforaetional purposes) 
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reports on atudiea that addreaa the •ffectivenass of drug 
traataent in tha corractional satting. 

Sena of tha reports provided in the sealnar training 
Manuals included: 

Outcome of Narcotic Addict Treatment in California. M. Douglas 
Anglin, Ph.D. and William H. McGlothlln, Ph.D. 

The Cornerstone Program: A Client Outcome Study. Gary Field, 
Ph.D., Cornerstone Program, Oregon State Hospital 

The Effects of Intensive Treatment on Reducing the Criminal 
Recidivism of Addicted Offenders. Gary Field, Ph.D, Alcohol 
and Drug Services Manager, Oregon Department of Corrections, 
May 1989 

A Model Prison Rehabilitation Program; An Evaluation of tha 
•Stay'n Out" Therapeutic Communitv. A Final Report to the 
National Institute on Drug Abuse. August 31. 19B8. Harry K. 
Wexler, Ph.D., Gregory P FalKin, Ph.D., Douglas S. Lipton, 
Ph.D. and Andrew B. Rosenblum, Ph.D., Linda P. Goodloe, Ph.D. 

Drug Abuse Treatment Evaluation: Strategies• Progress and 
Prospects. NIDA Research Monograph 51, Editors Frank M. Tims, 
Ph.D. and Jacqueline P. Ludford, M.S. 

Substance Abuse Treatment Program Evaluations of Outcomes anc^ 
Management Report. Division of Management and Budget Planning 
and Research Section, Washington State Department of 
Corrections, April 1988 

Comprehensive Substance Abuse Treatment Program. State of 
Florida Department of Corrections, January 1990 

Proposal for Evaluation of the Federal Bureau of Prison's Drug 
Treatment Programs. Bernadette Pellssier, Ph.D., Federal 
Bureau of Prisons Research Department, Butner, N.C. and Dan 
McCarthy, Federal Bureau of Prisons, Office of Research and 
Evaluations, Washington, D.C. 

[Copies of these reports are available in tha NIC office] 

In addition, NIC participated in a Substance Abuse Task Force. Tha 
Task Force was Initially formed by an Interagency Agreement between 
the National Institute of Corrections, the Bureau of Prisons, tha 
Bureau of Justice Assistance and the Office of Justice Programs. 
Joining these agencies later were tha Department of Health and 
Human Services, the Office of National Drug Control Policy, 
representatives from each of various corrections components, and 
leaders in drug treatment and research. 

The goal of the Task Force is to provide guidance and information 
to asaiat State and local correctional agencies in aatablishing 
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•ffactiv* aubstanc* abus* strataglaa. Th« report ia axpactad to 
b« availabl* in Juna, 1991 and will cita a variaty oC aalf- 
reported drug prograaa. 

An outside study, "Survey of Drug Treataent Programs" (108743), ia 
also being conducted by GAO.  It ia atill in progreaa. 

QDB8TI0II «Si Xceordiag to the letter (dated 3/20/91) froa B07 
Director gainlaa, the current BOP atrategy provides a auffielent 
noaber of reaideatial treataeat alota la BOP faollitlea to treat 
the projected auaber of offeadera «ho vllX need treataeat through 
PT *9S. How aaay ataff poaitloaa will be required to operate theae 
faoilitiea? 

ANSWER: In order to provide reaidantial treatment to 4800 
offenders annually, approxiaately 200 treataent professionals are 
required. This represents an increase of SO positions above the 
level (150) requested for FY 1992. This ia the number of 
psychologists and drug abuse treataent specialists required to 
operate these program units. 

QUBSTloa •<! Has BOP explored the possibility of eoatraotiag out 
for theae aervioea to existing treataent professionals? What would 
be the difference in cost between a BOP ataffed and operated 
reaidentlal treataeat prograa and the ooat of oontraotiag out for 
such services? 

ANSWER: Our current strategy has considered a variety of options 
for providing drug treatment services. A substantial portion of 
our Transitional Services component, or aftercare, will very likely 
be provided by private contractors over the next several years. 

The Bureau of Prison'a in-prison, residential treataent coats, on 
a "per inaate" basia, are approximately equal to IDce-prograaa that 
use ex-addicts and ex-offenders as treatment providers. However, 
the Bureau of Prison's programs are staffed, operated and 
supervised by licensed psychologists and drug treataent 
specialists. 

Also, there are reasons beyond cost that the Bureau of Prisons 
operates treatment programs with its own staff. Using its staff 
to provide direct services provides career opportunities to 
personnel who may later end up in management positions. 
Additionally, operating programs with bureau staff allows ua to 
enaure that control and aecurity concerns are adequately addreaaed. 

QUXBTIOW c?! Pleaaa provide the auaber of reaideatial treataent 
alota the Departaaat will have available la PT <t3 and rx *94. 

ANSWER: In FY 93, the current atrategy calla for having a total 
of approxiaately 4000 treataent slots available. In FY 94, 
approximately 4400-4500 alota will be available for reaidentlal 
treataent prograaa. 
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Again, th« atratagy !• dynamic, and othar factors aay modify thasa 
niuabers. 

BBTirooaaatal Crimasi 

QUBSTIOV cat Plaaaa proyida tha auabar of erlalnal proaaoutloaa 
of tha Aatl-Boyoott kot for aaoh of tha past tan flaoal yaara. 
What saotloB of tha Dapartaaat has raaponalblllty for tha 
anfercasaBt of this aot and how sany attoroaya ara so assigaad? 
ror aaoh prosacutlon, plaasa provida tha disposition of tha 
eaaa. 

ANSWER: Thera hava bean no erlalnal prosecutions for violations 
of the Anti-Boycott Act during tha past ten fiscal years. As noted 
In the response to question 54, two referrals from the Departsent 
of Comnerce were declined. The Internal Security Section of the 
Crialnal Division has responsibility for the oversight of any 
prosecution for violation of the Act. At present, there are two 
attorneys In our Export Control Enforcement Unit who supervise 
enforcement of the Act and other statutes unrelated to the Act. 

QUBSTIOII Ml Plaasa provide eopiaa of aay aaaoranda of 
uadarstaBding or any similar agraamaats batveaa eompoBaats of the 
Department and any other agaaoies, iaoludlng tha BPX, regardiag 
iavastigatioas of eaviroameatal orimea. 

ANSWER: See attached Hemorandua of Understanding between EPA and 
FBI. The Hemorandua of Understanding between the EPA and the FBI 
on referral and Investigation of environmental aattera Is enclosed 
as Appendix V. 

QDK8TI0K 701 Plaasa provide tha number of atteraays ia tha 
Department devoted exclusively to the proseoution of eaviroameatal 
orimea duriag eaoh of the previous five fisoal yaara. 

: 

Fy91 31 
FY90 25 
FY89 23 
FYBS 19 
F«87 19 

gmsTXOB 711 Plaasa provide tha aoBbar of agaata la tha FBZ 
devoted axolusivaXy to the investigatioa of eaviroameatal orimea 
duriag each of the previous five fiscal years. 

AMSNSR: Tha FBI's resource commitment to investigate environmental 
crimes has risen steadily from 11.6 Diract Agent Workyaars (DAWYS) 
in n 1986, to approximately 46 DAWYS at the end of FY 1990. 
Currently, the FBI ia expanding approximately 54 DANYS (annuallzed) 
in environmental crime mattara. (See the chart below for a five- 
year comparison) 
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The Department first sought resource enhanceaents for the FBI to 
address environmental crimes through the FY 1989 budget process. 
Continued growth in this area in the short term will be contingent 
upon the availability of resources from within the FBI Nhite- 
Collar Crimes Program. 

FY 1986    n  1987     FY 1988     FY 1989    FY 1990 

QAXS   11-6        1' 21.9 28.2       45.9 

QtlESTlOV 721 Please proTide the number of proseoutions, by 
statute, of environmental orlmes for flsoal years 1985 through 
the present. For eaoh proseeution, please provide the outcome. 
Including the number of oomviotions and the sentences Imposed. 

ANSWER: He are not able to individualize convictions to one 
specific statute at this time. Appendix VI contains a summary of 
environmental crime convictions since FY 1983. 

QDBBTIOII 731 Please provide the number of environmental criminal 
cases opened during each of the last three fiscal years, regardless 
of their outcome, as well as the anticipated number of oases whioh 
will be opened during eaoh of the nest two fiscal years. 

ANSWER: The number of environmental criminal cases opened during 
the last three fiscal years and thus far in this fiscal year are 
as follows: 

FY88     91 
FY89 102 
FY90 116 
FY91 144 (we expect 50 more by the end of FY 91) 

The number of environmental criminal cases filed in future years 
will depend on the quantity and quality of Investigations, 
prosecutorial resources, and other factors. 

QUBSTIOH 741 Please provide the namber of eaTlroueBtal erimimaX 
eases handled by the FBX during each of the last three fiscal 
years, regardless of eutoome, as well as the amtioipated number oC 
oases the Bureau will handle durimg eaoh of the next two fiscal 
years. 

AHSWBR: From a case management standpoint, the FBI tracks pending 
investigations, by office of origin, that being the FBI field 
office In charge of the investigation. 

At the end of fiscal years 1988, 1989, and 1990, the FBI had 179, 
240, and 300 environmental crime Investigations pending. These 
investigations include those matters independently Investigated by 
the FBI and thoM matters  Investigated jointly with the 
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•nforceaent agancies. 

Th« FBI anticipates that the nuaber of environmental crime matters 
will continue to grov for the next several years. There are many 
factors that contrllsute to this expectation of continued growth. 
Some of the growth can be attributed to training initiatives that 
are provided to FBI field offices throughout the country. As a 
result of providing basic "HOW-TO" investigative training, (which 
Is attended by Agents from the FBI, other Federal, state and local 
agencies), Investigators are developing expertise in the 
identification and investigation of these matters. While the 
Agent's level of expertise has evolved, so has the expertise and 
interest level of many of the United States Attorney's Offices 
throughout the country. 

Other contributing factors to this growth trend include: a greater 
public awareness/sentiment towards the aggressive enforcement of 
environmental laws; public speeches by President Bush, Attorney 
General Thornburgh and members of Congress vowing stricter criminal 
environmental enforcement; and the Attorney General's Economic 
Crime Council recently identifying environmental crimes as a 
priority investigative matter. 

Drug iBforoaaeBt Xdmiaistratiea aad Controlled Subatancast 

QOISTIOM 751 How many elvil aotioas have been brought under 
SeotloB <4S> of the Anti-Drug Abuse Aot of 198a authorising up to 
a $10,000 fine for possession of a personal use amount of a 
oentrellad substance, and what were the dispositions of those 
oases? 

ANSWER: There have been no cases brought to data since the Act 
requires the Issuance of regulations, the setting of procedures and 
the hiring of Administrative Law Judges before proceeding further. 
The final regulations have only recently been completed and 
ptiblished at 56 Fed. Reg. 1086 (January 11, 1991), with an 
effective date of Februziry 11, 1991. The other objectives must be 
completed before the program goes forward. 

For Instance, the Act did not contain an appropriation of funds to 
implement 31 D.S.C. S 844a; therefore, a source for funding must 
be identified for the resulting administrative activities. Such 
funding is expected to be identified in the near future. In 
addition, the Office of Personnel Management advised that although 
existing Administrative Law Judges have been located, procedures 
have not yet been completed to ensure they are ready to hear cases 
on an as needed basis. 

Six Onited States Attorneys' offices have recently been selected 
as pilot Districts to implement the Program by the Department: 
District of Arlsona, District of Massachusetts, WEstem District 
of Hew York, Eastern District of Pennsylvania, Middle District of 
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P«nn«ylvania, and H«at«m Diatrlct of Pannaylvanla. Tlia Eaatam 
District of Pennsylvania is alraady working with local District 
Attomays' representatives to establish criteria for referral of 
cases by the local authorities for prosecution. A request for a 
grant to fund a joint prograa between the two offices in which an 
Assistant District Attorney and an investigative officer would be 
enployed full-time in the United States Attorney's office to 
Initiate formal civil actions under the Civil Penalties Prograa has 
already been subsitted to the Bureau of Justice Assistance, 

QDBSTIOV 7(1 How many full-tiae DEA agents bsTS been devoted to 
the Foreign Cooperative Investigations Program for the previous 
five fIsoal years7 Row many are allocated to the program for FT 
•2? 

ANSWER: This response is specific to the Foreign Cooperative 
Investigations Program (FCIP) decision unit as it is defined in 
DEA's 92 Budget document. As we have previously stated, the FCIP 
Decision Unit does not necessarily include all resources dedicated 
to DEA's foreign program. These permanent/full-time agents are 
supplemented by TDY agents from other operations within DEA.A n 
increase of 12 agents positions is requested for the FCIP in 1992. 
This will bring the 1992 total to 204 agents. 

The number of full-time agents devoted to the FCIP during the last 
five years are as follows: 

NUMBER 
OF 

YEAR: hSSSX& 
1991 192 
1990 174 
1989* ara 
1988* aB3 
1987* 249 
1986* 241 

* During these years (1986-89), FCIP and Special Enforcement 
Operation/Prograua decisions units were not separated. However, 
beginning in 1990, these program resources were listed separately 
under the two decision units. This reflects a modification of 
resource tracking methods and not a diversion of resources devoted 
to DEA's foreign investigative activities. International drug 
control remains a principal element of Special Enforcement 
Operations/Programs. 

QUXSTZOW 771 What has been the budget allooation for the 
Foreign Cooperative Investigattonn Program for the last five ysazsT 

ANSWER: The budget allocation for the FCIP over the last five 
years is as follows: 

BUDGET 
XUBt ALLOCATION: 
1991 53,289,000 
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1990 49,203,000 
1989* 57,368,000 
1988* 58,252,000 
1987* 48,033,000 
1986* 38,058,000 

* During these years (1986-89), FCIP and Special Enforceaent 
Operatlon/Progran decisions units were not separated. However, 
beginning in 1990, these progran resources were listed separately 
under the two decision units. This reflects a nodification of 
resource tracking methods and not a diversion of resources devoted 
to DEA's foreign investigative activities. International drug 
control remains a principal element of Special Enforcement 
Operations/Programs. 

QUBSTIOH 781 In wbiob Countries bas the Forelga Cooperative 
Investigations Program bean operating In eaob of tbe past (ire 
years? In vbieb countries will tbe program be operating for FT 927 

ANSWER: In FY 87, DEA maintained 66 offices in the following 46 
nations: 

fY-97 
Argentina Australia 
Bahamas Belgium 
Brazil Burma 
Chile Colombia 
Curacao Cyprus 
Dominican Republic Ecuador 
France Germany 
Guatemala Haiti 
Hong Kong India 
Jamaica Japan 
Malaysia Mexico 
Hlgeria Pakistan 
Paraguay Peru 
Singapore Spain 
Thailand Turkey 
Venezuela 

Austria 
Bolivia 
Canada 
Costa Rica 
Denmark 
Egypt 
Greece 
Honduras 
Italy 
Korea 
Netherlands 
Panama 
Philippines 
Switzerland 
United Kingdom 

He added no new DEA offices in FY 88. In FY 89, we opened a DEA 
Country Office in Bridgetown, Barbados and a DEA Resident Office 
in Udorn, Thailand. We opened a DEA Country Office in Montevideo, 
Uruguay in FY 90, and a Resident Office in Freeport, The Bahamas. 
We will open new offices in FY 91 in San Salvador, El Salvador; 
Adana, Turkey; and Maracalbo, Venezuela, for a total of 73 offices 
in 49 countries. Our budget request does not propose the 
establishment of any new offices in FY 92. 

QOISTIOK 791 What are the evaluative erltexla employed by tbe DBk 
In selecting those countries to be Inoloded in the Foreign 
Cooperative investigations Program? 
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ANSWER; Th« Departaant consldera aany factor* when deciding 
whether to open or aalntaln a DEA office In a foreign country. The 
evaluative criteria Include: 

o   The type and extent of illicit drug production in that 
coxintry. 

o   The existence of drug trafficking organization* in that 
country, 

o   The amounts of Illicit drugs produced in or moved through 
the country that are ultimately bound for the United 
States, 

o   The prevalence of drug money laundering, 
o   The  amounts  of  precursor  chemicals  produced  or 

transported through the country and the potential for 
diversion of those chemicals, 

o   The extent of existing drug law enforcement efforts in 
that  country  and  the  prevalence  of  drug-related 
corruption, 

o   The degree of U.S./host country cooperation, 
o   The allocation of DEA's existing resources within the 

region, 
o   The opinion of the Department of State and the United 

States Ambassador in the country as to the need for DEA 
resources in that country, 

o   The wishes of the host country government as to the 
presence of DEA resources, 

o   The availability of DEA manpower and funds to open a new 
country or resident office. 

QUSSTIoa SOI What are the faotors used la deciding wbleh oouatriea 
will be the subject of IntelligeDoe researoh? 

ANSWER: Intelligence research is conducted on countries that have 
the greatest drug trafficking impact on the United States. These 
countries are Identified by analysis of drug trafficking patterns 
and indicators developed during routine enforcement activity and 
domestic Intelligence programs. For example, the Heroin Signature 
Program and the Domestic Monitor Program, two intelligence 
progretms, establish the region from which heroin originates and 
provides a perspective as to the extent of the threat to the United 
States. Today, Southeast Asian heroin poses the primary threat to 
the United States. To address this threat. Special Enforcement 
Programs and Special Pleld Intelligence Programs dealing with 
Southeast Asian heroin trafficking have been initiated, as well as 
analytical products dealing with that region of the globe. 

QUUTIcni ail Mow many "iee" laboratories have been seised slao* 
January lot? Vlease prorid* the date, leeattoa, aad street value 
for eaoh seisure. 

ANSWER: During 1989, there were no "ice" laboratories seited 
domestically by the DEA. During 1990, however, seven "ice" 
laboratories were seized. No "ice" laboratories have been seized 
by DEA during 1991 to date. 
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Date Seized 

January 12, 1990 

February 27, 1990 

April 18, 1990 

June 5, 1990 

July 12, 1990 

July 25, 1990 

October 24, 1990 

Location of Selzura 

Elk Grove, CA 

Carson City, CA 

Greensboro, MC 

Cameron Park, CA 

Rialto, CA 

San Dlnaa, CA 

Buena Park, CA 

Street Value 

$ 193,525.(b) 

$6,804,250.(b) 

$ 18,075.(a) 

$ 28,350.(a) 

$ 56,700.(a) 

$3,402,000.(b) 

$1,135.000.(b) 

$   32,250.(a) 

* The street values are estimates based upon retail level price 
information ($250 per gram average) and either (a) the amount of 
"ice" seized or (b) the amount of "ice" capable of being produced 
based upon the chemicals on-hand at the laboratory site. 

QDBSTIoir 821 Has there beea • change over the last year ia the 
volume and pattern of cocaine trafficking and usage? Plaaae 
provide statistical information about the trafficking patterns and 
usage trends for heroin and cocaine over the last two years. 

ANSWER: We believe that cocaine trafficking patterns have changed 
during the past few years to include significant cocaine 
trafficking through Mexico, in addition to the traditional 
Caribbean routes. Seizures along the Florida coast came to more 
than 39 tons (36 metric tons) in 1990, a 22 percent Increase over 
1989. With respect to trafficking activity in the Caribbean, 
smuggling flights were encountered farther south in the Bahamas 
chain as was enhanced use of airdrops in the vicinity of Cuba, the 
Dominican Republic, Jamaica, and Puerto Rico. Along the U.S. 
Southwest border, seizures reported to El Paso Intelligence Center 
(EPIC) increased approximately 17 percent to 24.48 tons in 1990 
over a comparable time period in 1989. Moreover, enhanced joint 
U.S./Mexico law enforcement initiatives in the northern sector of 
Mexico resulted in the more than doubling of cocaine seizures to 
51 tons in 1990 compared to 24.7 tons (22.5 metric tons) in 1989. 
The effectiveness of the Northern Border Response Force (NBRF) 
forced many violators to relocate smuggling activity to the 
southern portion of Mexico and into Central America at year's end 
1990. 

Both the National Household and National High School Senior Surveys 
continued to reflect the downward trending in cocaine usage among 
the general population bases in recent years. According to the 
National Household Survey, the number of monthly users of cocaine 
declined from 2.9 million in 1988 to 1.6 million in 1990. Daily 
or almost dally usage increased, however, from 282,000 in 1988 to 
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336,000 in 1990. Tba National High School Senior Survey reported 
the uae of cocaine within the paat year decreased 5.3 percent in 
1990, the lowest figure since 1975. 

According to DBA's Heroin Signature Prograa which identifies heroin 
source of origin through an in-depth chenical analysis, 56 percent 
of the heroin analyzed by the DEA during 1990 was froa Southeast 
Asia, conpared to 14 percent in 1985. In other words, the 
proportion of Southeast Asian heroin analyred by the DEA laboratory 
systea has increased significantly during the past five years. 
Conversely, based on the nuaber of saaples analyzed, the percentage 
of heroin attributable to Southwest Asian origin declined froa 47 
percent in 1985 to 21 percent in 1990. Heroin of Mexican origin 
also declined froa 39 percent in 1985 to 23 percent in 1990. 

Doaestic heroin seizures have increased substantially since the 
early to aid-1980's. Froa FY-82 through FY-87, the aaount of 
heroin seized in any given year in the United States ranged froa 
515 to 968 pounds per year. During Fy-88 and FY-89, a total of 
1,824 and 1,714 pounds was seized, respectively. In FY 90, a total 
of 1,393 pounds has been confiscated. 

One of the indicators of doaestic heroin abuse is gauged by the 
Drug Abuse Warning Network which is administered by the National 
Institute on Drug Abuse, and which reports eaergency rooa episodes 
froa various aajor aetropolitan areas, reported 46,019 heroin 
related eaergencies in 1990. The data suggest a stabilizing of the 
nuaber of instances at the high level attained in 1989 (46,816 
aentions). 

QDB8TI0K 831 HOW aany agents worldwide does DBA have devoted to 
aoutheast Xsiaa narooties sauggling? Of these agents, how aany are 
qualified at the highest levels of language skills for the regioa? 

ANSWER: The Departaent's process for allocating DEA agents around 
the world does not specify the exact type of trafficking 
organization on which each agent will focus. Therefore, it is 
iaposslble to cite exactly how aany DEA agents are devoted to 
investigations of Southeast Asian trafficking organizations 
operating around the world. He can, however, identify DEA's 
foreign offices, which by virtue of location, do focus virtually 
all enforoeaent efforts on Southeast Asian narcotics trafficking. 

Thailand 25 Agents 
Hong Kong Agents 
Buraa Agents 
Australia Agents 
Japan Agents 
Korea Agents 
Malaysia 
Philippines 

Agents 
Agents 

Singapore Agents 
Total 45 Agents 
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Southeast Asian trafficking groups ars a doaestic priority as well. 
DEA has created enforcement groups in Nev York and Los Angeles to 
address exclusively Southeast Asian trafficking organizations, and 
other domestic DEA offices regularly initiate investigations 
against Southeast Asian groups operating in their areas of 
respons i b i1ity. 

With regard to language skills, the chart below lists the number 
of DEA Agents who have tested at or above what DEA considers a 
working proficiency level in the listed Asian languages. 

Thai 18 
Chinese: 

Cantonese 5 
Mandarin 2 

Japanese 1 
Korean 1 
Vietnamese 1 

QDBSTIOM S4: Hov aaay DBA agents stationed la Thailand are fluent 
in Thai? Please provide the language scores for eaoh agent 
stationed there. 

ANSWER: There are 13 special agents who scored at or above the 
minimum proficiency level assigned to Thailand. (Note: This 
number is determined through testing of agents as part of DEA's 
Foreign Language Bonus Program.) 

Listed below are the scores of DEA agents currently assigned to 
Thailand trho were tested. 

lumber of 
Agents Score 

3 
2+ 
3 
1+ 
1 
0 

QUBSTZOV S5i Please provide a detailed desorlptlon of the Poreign 
Language Bonus Prograa. This should include the total number of 
agents tested for each language and dialect, the scores for each, 
and an explaaatlea of the scoring systea. 

ANSWER: The Foreign Language Bonus Program provides DEA with a 
computerized method of determining its language assets, i.e., who 
is foreign language proficient, in which foreign languages, at what 
level is this proficiency and where are these employees located. 
The method allows DEA to better utilize their foreign language 
assets for operational purposes and strategic planning. It also 
provides a system of monetary bonuses and awards to employees who 
have attained a tested minimum proficiency or higher in a foreign 
language and utilize these skills for mission related purposes. 
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It 1B additionally designed to provide an Incentive for eaployees 
with no critical foreign language skills to obtain such skills and 
for those employees with current critical foreign language skills 
to inprove them. 

The FLBP is structured as follows: 

1. All employees must be tested for oral/speaking skills 
using a DEA equivalent to the Federal Interagency 
Language Roundtable (FILR) zero through five proficiency 
level rating system, except those with Foreign Service 
Institute resident training school test ratings less than 
one year old; 

2. Substantial use will be documented by employees 
and certified by two levels of supervision; 

3. Substantial use will be defined as approximately 29 
percent of a work year; 

4. Hultiple language skill and use will receive extra bonus 
possibilities; 

5. All DBA employees will be eligible; 

6. In addition to a bonus system for proficiency and use, 
an awards system to reward "special use" by language 
qualified employees who have not used their skills up to 
the 25 percent level and to promote gaining additional 
foreign language skills will also be established; and 

7. The maximum bonus percentage payable for one language 
will be 12 percent of base pay, with a IS percent bonus 
possible for multiple languages. These payments are not 
subject to the maximum earning limitation. 

Hotifications related to DEA'S three-phase testing program, in 
which four testing agencies, the DLI, CIA, FBI, and FBI have or 
will have provided testing in 34 foreign languages for 959 
employees, began July 16, 1990, and continued until April 1, 1991. 
The FY 91 yearly testing cycle will begin in July 1991. The Oral 
Proficiency Interview (OPI) was utilized as the test instrument 
administered to all employees to obtain accurate and valid language 
proficiency data. Appendix VII contains a breakdown of the number 
of special agents tested along with their particular language and 
related scores. 

QCUTIoa ••! The Dn «•• devoting substantial personnel to closing 
devB "loe'* laboratories. Are there new patterns developing im 
tezma of the looation of "ioe" laboratories? Is there aa inoreasa 
or decrease Im the prevalenoe of "loe"? if the DXX has seem a 
deerease or plateau la "ioe" usage, what proframmatle 
•djnstaaats have been Bade la terms of resonree allooatloa? 
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MISWER: Reporting lndic«t«a. that California continues to be the 
principal location for doaestic "ice" production. Of the seven 
"ice" producing laboratories seized to data in the United States, 
six of these laboratories were located in that State. The seventh, 
a dismantled, non-operational laboratory, was seized in North 
Carolina. 

"Ice" availability and use are concentrated prisarily in Hawaii and 
on the West Coast, principally California. During the past year 
or so, the availability of "ice" has Increased somewhat in 
California. This increase in availability is attributed to the 
onset of domestic manufacture by laboratories operating within that 
State during 1990. Regarding Hawaii, DEA enforcement operations 
conducted in that State during late 1969 and early 1990 temporarily 
succeeded in substantially reducing the supply of "ice" available 
there. 

gUESTlOH •?! Does the Departaeat support rederally maadated 
multiple prescription programs? Are there any studies to indicate 
whether sueh program would Impact upon diversion of Illegal 
presoription drugs Into the illloit market and how much sueh m 
program would eoat? 

ANSWER: The President's third National Drug Control Strategy 
recognizes that diverted pharmaceutical drugs contribute to the 
overall drug abuse problem our nation is facing. Under Office of 
National Drug Control Policy leadership, the Administration is 
reviewing means to monitor and control effectively the distribution 
of these drugs, and this review will include multiple copy 
prescription programs (HCPP). As an Initial step, an HHS agency, 
the National Institute on Drug Abuse, is sponsoring a Technical 
Review, "Evaluation of the Impact of Prescription Drug Diversion 
Control Systems on Medical Practice and Patient Care: Possible 
Implications for Future Research." DEA wilx participate in this 
technical review to be held May 30-June 1, 1991. 

Although the Administration's policy on MCPP is presently under 
review, these programs appear to be effective in two respects. 
First, in preventing pharmaceutical diversion (forgeries, 
fraudulent prescriptions, and illegal prescribing are eliminated 
or deterred) and, second, in aiding law enforcement and health 
authorities in targeting and investigating illegal activities by 
physicians, pharmacists, and fraudulent patients. DEA studied the 
programs extensively and produced a "Resource Guide," which 
documents many of the successful impacts. Seven programs have been 
in operation for more than 10 years. These states have created 
substantial records documenting the successful diversion reduction 
impact of the programs as a whole, and upon specific individual 
diversion and abuse problems. 

Although state program costs have been examined, cost estimates for 
a Federally mandated system would vary greatly depending upon the 
scope of the program, the drugs covered, electronic reporting 
capabilities, and other pertinent factors. Additionally, a Federal 
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systea may achlava savinga froa aconoalaa of acala. Stata 
recurring coata hava ranged froa 39 to 68 centa par preacrlption. 
There are 18 •lllion Schedule II controlled aubatanca preacrlptiona 
filled each year, thua indicating an approxiaate annual operating 
cost of $5.2 to $12.2 aillion for a Schedule II syataa. Schedule 
II prescriptiona account for approxiaately 10 percent of all annual 
controlled drug prescriptiona. 

QUBSTIOH 88i HOW aany Coloabian nationala are uader ladlotaeat la 
the United Statea and how aany outstanding axtxaditien request* 
are preaaatly pending? 

ANSWER: The Justice Oepartaent does not aaintain Indictaant 
statistics based upon the nationality of the defendants charged. 
DEA alone has identified approxiaately 500 Coloabian nationals 
wanted for drug criaes in the United States. This list is headed 
by Pablo Escobar-Gaviria, considered the aost wanted United States 
fugitive in Coloabia and also would include auch less iaportant 
fugitives wanted for distribution of retail quantities of cocaine 
in the United States. If one were to add Colombian nationals 
wanted by other Federal, state and local jurisdictions, the figures 
could be in the thousands. Fifteen foraal requests are currently 
pending before authorities in Coloabia for the extradition of 
Colombian nationals to the United States. 

QDBSTIOH 881 What reaouroes have been ooaaitted to eaforcaaeat of 
the Anabolio Steroids Control Act? What atapa have been taken to 
tranafar authority for steroid cootrel to the DKA aad to ooordlaate 
its efforts with those of the other goveraaeat departments? 

ANSWER: since the February 27, 1991 effective date, two positions 
have been reprogranmed from DEA's existing Diversion Control 
Programs for dedication to the implementation of the Annabolic 
Steroids Control Act. 

Existing resources are currently being utilized to register 
legitimate handlers of anabolic steroids and to conduct criminal 
investigations into the diversion and trafficking of anabolic 
steroids. Additional resources have been requested as follows: 

DEA has led policy level discussions with representatives from the 
Federal Drug Adainistration, United States Customs Service, FBI, 
and United States Poatal Service. A Meaorandua of Understanding 
has been drafted outlining the working relationship between the DEA 
and FDA regarding Implementation of the ASCA and transfer of 
responsibility for Investigation of Illegal distribution of 
anabolic steroids. 

In light of the statutory changes placing anabolic steroids control 
in Title 21, primary responsibility for litigation will be with 
criminal prosecutors. It should be noted, however, that prior to 
the passage of the Anabolic Steroids Control Act, the Civil 
Division Office of Consumer Litigation was responsible for all 
steroids investigations.  Dp to this point, over 150 individuala 
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v*r« succAssfully prosacutad for stwrelds trafficking undar tha 
Food, Drug, and Coaaatic Act and othar fadaral crialnal atatutaa. 
Jail aantancaa hava baan up tp alavan yaara lapriaonaant and finaa 
hava been as high aa $400,000. At tha praaant tlaa, there are 
approximately 200 Invaatlgatlon and proaacutlon aattara that relate 
to real anabolic and counterfeit atarolda aa wall aa atarolda- 
aubatitute druga. 

QUBSTZOM toI low did the DIA daeida that paraonaal and flaaaelal 
reaoureea ahonld ba daretad to traaabipBeat e«natrlaa? low vara 
tha fire oeuatriea for Wl ta (Srasil, Chile, Celoabia, Bouader aad 
ouataaala) aalaetedT Are agaata beiag dlTerted fro* othar 
couatriea aad/or prograaa la order to ataff thia prejeotf 

ANSWER; Aa outlined in our responae to queatlon 79, conalatent 
with the National Drug Control Strategiea, the Departnent enploya 
a variety of evaluative criteria to dateralne how future reaoureea 
should be allocated in Ita foreign prograa. 

Agent staffing In the five listed countries is fundaaantally based 
on the predominant threat cocaine continuea to represent to D.S. 
drug control efforts, and the need to bring consistent pressure on 
the cocaine trafficking organlzatlona throughout South and Central 
America. 

Na have long recognized the potential "balloon effect" that can 
follow successful drug enforcement efforts. Drug trafficking 
organizations have historically reacted to aggressive drug 
enforcement activity by modifying trafficking routea and methods 
of operation. Recent success In disrupting trafficking operations 
in Bolivia, Colombia, Mexico, and Peru. 

Increased DEA agent staffing in Brazil, Chile, Ecuador, and 
Guatemala is designed to bolster the drug enforcement capability 
in those countries, and deter the potential entrenchment of 
trafficking organizations shifting from traditional operating 
areas. Colombia remains the base for aoma of tha most 
sophisticated drug organizations in the world and continuea to ba 
a central focua of U.S. anti-drug efforts in Latin America. 

The Oepartaent's FY 93 request is for new agent positiona; no 
agents are being diverted. 

QUISTZOM tit What la tha eateat of dlTarsiea of illiolt opita into 
tha illloit market la India? la light of tha aoyaraaaat of 
India's ioability to daeraasa diTaraiea of illloit epiua iato tha 
illiolt aarkatplaoa, does the DBA support aodif ioatloa or abelltioa 
of the ao/ao rule which goveraa illloit opiua iaporta iato the 
Uaited Btatea? 

ANSWER: We in conjunction with tha Departaent of State, hava 
recently coapleted a report to be forwarded to Congress on "Licit 
Oplua laports" as required by S 2601 of the Crime Control Act of 
1990.  This report examines in detail tha Indian licit opium 
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production/control syatwi and tba 80/ 20 ml*. Th* raport 
conclude* that, whlla tha Indian oplua production ayataa providaa 
opportunltiaa for divaralon of licit oplua, Utara la littla hard 
evidenca regarding tha axtant of divaralon or that any aucb 
diversion reachaa tha illicit traffic outalda of local doaaatic 
consunption. Tha Covernnant of India haa iaplaaantad broad control 
mechanlsma to alnlalza such divaralon and, in recant yaara, haa 
significantly reduced the nuabar of oplua licenaea iaaued, tha 
acreage peraitted, and atockplla reaervea. 

DEA la unable to docuaent or quantify divaralon of licit oplua in 
India into tha illicit aarketplaca. However, it la clear that 
there la substantial aaugglinq of oplua into India which is 
unrelated to the licit production. Therefore, aa covered in tha 
above aentioned report, DEA doea not aupport aodification or 
abolition of the 80/20 rule at thla tlae. DBA, in conjunction with 
Department of State will, as reported last year, continue to 
examine the supply, diversion and control trends over the next two 
years. At that tlae, unless intervening events dictate otherwise, 
a decision will be made to renew, aodlfy or terainate the rule. 

QUBSTIOM tai Doea tha OKA have any aarootlea iBtelligenoe 
eapabilitiaa la Nyaaaar (Buraa), and does the Departaant aupport 
aoae fora of noraalisatlon of ralatiena vith that country to 
foatar aarootioa anforoeaeat? 

ANSWER: The U.S. Embassy in Rangoon includea 3 DEA special agents. 
A primary function of this office is the collection of narcotics 
Intelligence froa a variety of sources. 

On March 1, 1991, the President submitted to the Congress his 
decisions regarding the certification on narcotics cooperation aa 
contained in the International Marcotica Control Strategy Report 
(INCSR). The Department of Justice contributes to the development 
of the INCSR, which is prepared at the State Departaent. Buraa was 
one of four nations denied certification. Aa part of our national 
heroin control strategy, the United States Government will continue 
to impress upon the Burmese government that we attach a high 
priority to the suppression of narcotics. That government, 
however, haa yet to demonstrate a comprehensive, sustained interest 
in narcotics law enforcement. 

On questions of formal international matters with other countries, 
the Juatice Department defers to the Secretary of State. On an 
operational level, the Department's investlgatora and prosecutors 
look for assistance and cooperation in law enforceaent froa 
countries that are willing to provide it. 

Dlaaaatliag Large-Ceala Drug Traffioklng OrgaaitatloBai 

gauTiOV 931 OB* of OEA'a prlaary raapoBaltollltiaa ia the 
iaveatlgatioB of aajor narootlo vlolatora who operate at 
iBteratata aad IntarBatlonal level*.  Ondav tlM BatleaaX drug 
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ooBtrol BtrktafT, th« diawuitllBg of lur^tt-acal* drug traffleklag 
orgaaiaatlona ia targatad aa oaa of fenr OTarall goala. Tha 
atratagy alae eeaoludaa that taak feroaa ~ with Fadaral, atata, 
and leoal partielpatloB ~ proTlda tha baat aaaBa to go aftar drug 
traffioklag ergaaitatlona. Thara ara aaaT taak foroaa nationwlda; 
hovavar, littla ia known about how thaaa taak feroaa iatarralata 
with othar Fadaral and stat* iavaatigatiTa raaouroaa and how 
wall wa ara prograaaing ia diaaaatliag drug trafCiokiiig 
orgaaiaationa. 

a. Vhat ia Dn doing to oeerdiaata tha intaraata of thaaa 
taak foroaa to oaaura that wa ara ayataaatioally going 
aftar tha largaat drug trafficking orgaaiaationa? 

ANSWER: One of tha coaponanta of tha DEA Taak Forca Progran haa 
been the exchange of intelligence with State and local 
counterparta. Since the inception of the progran 20 yeara ago, the 
systenatlc coordination of enforceaent activitiea haa been one of 
the basic elements in all DEA Task Force Agreenents. DEA provides 
each Task Force Officer with access to DEA intelligence systeas to 
ensure that all inforaation is available to the investigator. The 
assignaent of State and Local Officers to DEA'a Task Forces also 
fosters the relationships with State and local enforceaent agencies 
and proBotes a coordinated drug enforceaent effort. The 
Departaent'B internal policies concerning Class Z and Class II 
violators directly influence the establishaent of priorities in the 
Task Force Progran. This ensures that all DEA efforts and Task 
Force efforts are geared toward the highest level of trafficker in 
a given geographic area. 

b. If yon believe that tha imited atates ia systaaatieally 
attacking large drug traffiekiag organiaationa, where do 
we ataad in eaoh of the following araaai 

(1) identifying tha traffiekiag ergaaiaatioBa, e.g. 
how aaay ara thara aow weraua eaa and two years ago7 

!•» 

ANSWER: Bach Claaa I or II investigation repreaanta a caaa in 
which DBA haa targeted a aajor organisation, or aagaant thereof, 
involved in the trafficking of illicit druga or tha diveraion of 
lagitiaata druga and easantial chaaicala to tha illicit aarkat. 
Tliroogh ita Priority Targeting Syatea, DEA identifiea scores of 
organisations deeaed to have tha aoat aignificant iapact on the 
illicit aarket in the United States. Rasourcea ara then devoted 
to and focused upon the disaantling of these organisations. 

(a) putting traffiekiag orgaaiaatioaa out of boaiaaaa, 
a.g., how aaay traffiekiag ergaalaatleaa have had 
key eparatlwaa arrastadf preaaeutad aad oeawlotad 
la eaeh of tka last thraa yeara aad bow aaay 
traffiekiag orgaalaatleaa eaaaad eparatleaat 



180 

ANSWER: NlOMroua head* of or^anizatlona and k«y oparatlvas within 
those organizations ara imnobillzed aach year In the United Statea 
or in foreign countriea. Examples range froa the arreat and 
prosecution of Camelo "Meco" Donlnguez, who headed one of the 
largest cocaine trafficking organizations in Bolivia, to the 
voluntary surrender of Ochoa faally aembers and death of associate 
cocaine cartel leader Jose Gonzalo Rodrlguez-Cacha in Coloabia to 
the conviction of Brian Peter Daniels in the United States and 
subsequent dismantling of his Southeast Asian marijuana 
organization. Due to the fluid and expedient nature of drug 
trafficking organizations, however, a void in the trade can be 
quickly filled by remaining organization members or rival groups. 

e. Has the DBA complained to OOJ about "turf battles" with 
rederal. State, or looal aganelaa? Plaaa* detail. 

ANSWER: DBA and all other components in the Department address 
potential and actual problems with other federal, state, and local 
agencies directly. There are no major issues which would be 
considered to be "turf battles." 

QUESTION •41 The authority to seise and cause forfeiture of 
property, profits, and other aaaeta of criminals Is a powerful law 
enforcaasnt weapon which Congreaa haa oontinuoualy aupportad 
through laglslatloB. According to the rebruary Ktl National Drug 
Control etrataov. the Federal government in fiscal year 1991 
tranaferred $240 Billion in assets to State and looal law 
aaforcaaent aganoles. 

a. How much did DBA sell* in fiscal year 1991 aad to what 
purposea dees DSA use seised and forfeited aaaeta? Ara 
there plane to further expand thia program? 

ANSWER: DEA seized assets valued in excess of $1.1 billion in 
1990, an increase of $121 million over 1989 seizures. Of these 
seizures, DEA has acted on requests for equitable sharing with 
State and local police totalling $181.6 million, a 21 percent 
increase over 1989. 

DEA continues to increase its involvement in the Asset Forfeiture 
Progreui. In FY 90, DBA established Asset Removal Teams in each of 
its 19 Divisional Offices. These teams perform pre- and post- 
asset seizure functions. The teams consist of special agenta. 
Intelligence analyata, and contract eaployeea. 

Additionally, DBA ha* already b«gun expansion of it* ADP 
capabilitie* with **veral pilot program* underway, all of which 
will be compatibl* with the Department-wide Asset Forfeiture 
Tracking System. 

DBA ha* raceivad $SS.5 million from the A***t* Forfeiture Fund to 
support forfeiture-related activities thus far in 1991. Theea 
fund* ar« being uaad for a variety of a***t managammit, forfeiture 
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prograa, and asset invastlgativ* •xp«ns*a. Th* Boat algnlflcant 
Include: 

o   Cleanup of hazardous waste at clandestine laboratory 
seizures; 

o   Costs to advertise seizures as part of the forfeiture 
process; 

o   Purchase of ADP equlpaent for Asset Reaoval Teans; 
o   Contracting for personnel to process and account for 

forfeiture cases. Including Miscellaneous expenses to 
support these personnel; 

o   Training of DEA, international, state, and local 
enforceaent personnel in forfeiture activities; 

o   Refitting of forfeited vehicles for use in law 
enforcement purposes; and 

o   Purchase of evidence and payaent of awards to infomants. 

There are no current plans to expand the categories of forfeited 
assets that may be placed into official use. The use of proceeds 
from the Asset Forfeiture Fund is governed by 28 U.S.C. S 524(c). 
The use of such proceeds cannot be further expanded without changes 
to this legislation. 

b. Do state sad looal ageaeies nse forfeited assets reoei^ed 
froB the federal gevenuaeat for law enforoaaent purposes 
ealy? Caa traasf erred assets iaoludiag prooeada f rea the 
sale of forfeited property be used for other purposes 
such as drug edueatioa aad drug traataant? 

ANSWER: In these lean fiscal tiaes law enforceaent agencies in 
soae areas have coae under pressxire froa their governing bodies to 
use shared aonies for non-law enforceaent purposes. The transfer 
or "pass-through" of share funds froa a law enforceaent agency to 
a non-law enforceaent agency is not peraissible. The Attorney 
General is only authorized to share federal forfeiture proceeds 
with the State or local law enforceaent agencies that participated 
directly in the Investigation or operation resulting in the 
forfeiture. As we are not authorized to share aoney with non-law 
enforceaent agencies (or even with State or local law enforceaent 
agencies which did not participate in the effort resulting in the 
forfeiture), we cannot accede to the pass-through of shared monies 
by recipient law enforceaent agencies. 

Shared funds may be used to support drug abuse education efforts 
conducted by law enforceaent (A.a- "officer in the classrooa" 
prograas). 

fl. Does DA'S lateraatleaal eperatloas laelade oeeperatiag 
with ferelga pollee aad proseentors to obtala seiture 
aad forfeit of assets deposited ia ferelga countries by 
lateraatloaal drug traffickers? Is there aa 
iateraatloaal ooapoaeat to Dl&'s asset seisnre aad 
forfaitare pregraaT 
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ANSWER: The CrlBinal Dlviaion*a and DEA'a International operatlona 
do Include cooperating with foreign police and prosecutors to 
obtain seizure and forfeiture of assets deposited in foreign 
countries by international drug traffickers. DEA has agents in 
foreign offices in over 40 countries who work daily with host 
government authorities on cases involving international drug 
traffickers. A central tenet of DEA's investigative emphasis 
against major trafficking organizations is the Identification, 
seizure and forfeiture, wherever possible, of the assets maintained 
by those organizations. DEA and other Department officials 
regularly conduct seminars with local country law enforcement 
personnel on asset seizure and forfeiture, and meet with law 
enforcement personnel on specific cases involving the seizure of 
assets from international drug trafficking organizations. The DEA 
Office of Intelligence supports field personnel in all aspects of 
international money laundering investigations, and supports the DEA 
Operations Division in the coordination of specific money 
laundering operations. 

During the past year, $203 million were seized from the Medellin 
and Call Cartels alone. A financial task force has been 
established and eguipped in Colombia to work in unison with DEA's 
multi-agency effort to attack the Cartels through their financial 
Infrastructures. 

QDESTIOM tsi The subcoBBittee on Intelleetnal Property and 
Judicial Administration also heard testimony from the OAO that 
recommended consolidation of all DOJ and 0.8. Customs non-cash 
seised asset management and disposition programs within the U.S. 
Marshals Servlee. Do you agree with this proposal? 

ANSWER: We have been discussing the issues of Assets Forfeiture 
Fund management and consolidation with the Treasury Department. 
These discussions are still underway and we will continue to review 
the GAO's recommendations. 

Treasury has told us that it changed contractors for its Customs 
Forfeiture Fund six months ago and that it believes that the 
problems with its prior contractor have been largely rectified. 
The Administration has not yet reached a final position on the 
issue of consolidation. We intend to arrive at a position in the 
very near future. 

rlrearBS Pelioyi 

Q0B8TI0V 9<i tlease provide the namaa and titles of the persona 
with whoa the Department oonsnlted in developing the agenda for the 
Maroh Iftx "oriM sumait". Were groups and/or individuals outside 
of the Departaent sollolted for Ideas for the agenda? Zf so, 
please provide the names of those persons and organisations. 

ANSWER: The Department consulted with many individuals in 
developing the agenda of the Crime Suaalt. On* of the keys to the 
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SuBait'a succcsB waa th« broad rang* of iasuaa eonaidarad on tha 
•ubjact of violent crlaa during tha threa-day confaranca. Ilia 
Dapartnent waa benaflttad by tha dlvaraa axparlencaa and 
rasponsiblllties of Ita paraonnel and thalr contacts in the 
national crlnlnal justice coaaunlty. Reprasentatlvaa froa several 
conponents within the Crijilnal Division and the Office of Justice 
Prograas, the Federal Bureau of Investigations, the Drug 
Enforcenent Adalnlstration, the Bureau of Prisons, the U.S. 
Marshals Service, and the Executive Office of the United States 
Attorneys joined with individuals from the Offices of Attorney 
General, tha Deputy Attorney General and Policy Developnent in 
identifying laportant topics and experts in various fields. This 
worJc began several Bonths before the suaalt took place and aany 
aeetings were held to gather conments and suggestions. 

The sunnit waa designed not only to present inforaation but to 
create a dialogue with criainal justice experts froa all levels of 
government and the private sector in addition to coaaunity 
activists and victia groups. Over 100 individuals presided over 
discussions that Includeid 700 participants. This structure 
provided a forua which aaxiaized our ability to discuss and debate 
the issue of violent criae. Naaes of the panelists who 
individually developed their panel presentations and worked with 
the panel aoderators in facilitating the open exchange of ideas and 
opinions include: 

o   Dr. Alfred Bluasteln 
Dean, School of Urban and Public Affairs 
Carnegie - Mellon University 

o   Daniel Lundgren 
Attorney General 
California 

John Colllni 
Eastern Regional Director 
Citizens for Law and Order 

Reuben M. Greenberg 
Chief of Police 
Charleston, South Carolina 

Patrick E. Rigginbothaa 
U.S. Circuit Judge 
U.S. Court of Appeals for tha Fifth Circuit 
Dallas, Texas 

John T. Pierpont 
Sheriff 
Green County sheriff's Departaent 
Springfield, Missouri 
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QOBSTIoa 971 •«• th* Dapartaant •••Inatad th« •ffcetlvraasa of tka 
stat* lava whioh raqnlra a waiting parlod bafora a handgun eaa ba 
purohaaad? Zf auob a ravlaw haa baan ooaduotad, plaaaa provida 
tha coaaittaa a eopy of any raporta or aaaoxanda en tbia 
avaluatlon. 

ANSWER: The Department haa not conducted a atudy on the specific 
question of the effectiveness of state waiting period lavs. 
However, the 1985 study entitled "The Araed Crialnal in America," 
which was funded by tha National Institute of Justice, concludes 
that only a small minority of incarcerated felons acquired their 
firearms from retail gun dealers. Thia finding provides valuable 
insight Into the potential effect on violent crime of any law that 
restricts the acquisition of firearms from licensed dealers. 

QUBSTiov ••!  How many parsons with prior gun convictions ware 
prosecuted during nt 1990 for Federal felony gun violatlona? How 
many persons were proaaoutad spaoiflcally under IS U.B.C. 
S 924(a)(1), the "Armed Career Criminal" statute? 

ANSWER: We are unable to provide statistics with regard to 
defendants with prior "gun" convictions. Prosecutions under 18 
U.S.C S 924(e)(1) require three prior convictions for "a violent 
felony or a serious drug offense." Such convictions may or may not 
involve a weapon. In order to determine if the prior convictions 
were for gun offenses, we would need to review each prosecution 
file and presentence report, and the defendant's criminal history; 
this data is maintained in our information management system. Prom 
November 1, 1988 through May 1991, a total of 856 persons were 
convicted of 924(e) violations. 

QDESTIOH 991 Of the total TY *90 faloay gum prosaoutions, what 
parcantaga vare handled through plea bargains and to vhat ohargas 
did the dafeadanta plead guilty? 

ANSWER: The Department does not collect data on plea bargains 
related to felony gun prosecutions. 

QUESTIOM 1001 In how many raderal oriminal oases did judicial 
suppression of a firearm prevent the proseoution from going forward 
vith tha oaaa in each of tha past tan flseal years? In how many 
cases were indlotmaata not aought in flraarma caaas beeause of 
potential suppraaaioa problems? 

ANSWER:The Department has no means by which to capture the data 
requested regarding suppression of a firearm preventing the 
prosecution of an individual. Our case management system capturea 
data with regard to pending matters, cases filed and tha 
disposition of those cases by plea, conviction after trial, 
acquittal or other disposition. Motions and hearings occurring in 
a case are not tracked by this system and we are not aware of any 
government department which would track this Information. 
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Qonrzov ion viaas* pr«Tl«« maj lagal oplaieaa or aaalyaaa 
eone«miag tha •dalsaiblllty of guaa •• aa axoaptlen uadar tha 
axelaaleBarr mla. 

ANSWER: Thara ara no publlahad or publicly avallabla Dapartaent 
lagal oplnlona or analyaaa on thla iaaua, and undar tha Executiva 
Branch policy on the confidentiality of Department of Justice legal 
advice we cannot disclose whether any coaponent of tha Departaent 
has provided legal advice concerning tha issue. 

QDBSTIOM 1021 vhy is the XdaialstratioB ereatlag "Projeot 
Triggerlook" at thla tlaa vhea there »aa BO aentloa of gua 
iaitiativas at tha March 1*91 orlae suaaitT Why la this projaet 
needed «haa there la already aa "Armed Career Crialaal" atatute? 
•haa la the project slated to begin aad will this be atarted 
nationally or initially la seleoted areas of the oooatry? 

ANSWER: It is slaply not true that there waa no aention of gun 
Initiatives at the Crlae Suaait. In fact, gun inltiativea aay have 
been one of the aost talked about Issues during the entire sunnlt. 
Several panels discussed enforceaent prograas alaed at araed 
violent crialnals. Including one plenary session that focused 
exclusively on an initiative in Philadelphia. With regard to gun 
control, the panel entitled "Targeting the Armed Violent Offender" 
featured suamaries by the Superintendent of the New Jersey State 
Police and an official froa the Virginia State Police on their 
states' gun control laws. 

Project Trlggerlock is an excellent exaaple of an enforcement 
initiative that grew out of discussions during the Crime Summit. 
Using the aandatory firearms penalties in the federal criminal 
code, Trlggerlock is aimed the most dangerous armed offenders. The 
project is currently underway, and it is being initiated in all 
federal districts. The Araed Career Criminal statute is the 
primary tool being used by the U.S. Attorneys. 

QnnxOH 1031 old anyona, la or ontslda the Departaaat, raooaaend 
that gua eontrel and/or gua legislation be a separate topic 
dlsoussed at tha "eriaa suaait?" If sueh a auggastioa was aade, 
who aade It? If tha raeoaaaadatioa was aada In writing, please 
provide the Coaalttee with a eopy. 

ANSWER: The Attorney General's Suaait on Violent Crlae, which was 
bald March 3-5, 1991, was several aonths in the planning stage. 
During the planning stage, numerous discussions were held on the 
subject of violent crlae and how the Department of Justice, In 
consultation with our law enforcement colleagues at the state and 
local level, could best respond to the challenge of combatting 
violent criaa in the coning decade, and how the Suaait could 
contribute to this effect. The topic of gun control was considered 
in these discussions. However, we are not aware of any written 
recoaaendations in this regard. 
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Tit* IsBuas involved In gun control wera included in suggested 
topics and these suggestions were given careful consideration. It 
was dateralned that the best way to consider gun control proposals 
was in the context of enforcesent efforts aiaed at araed criminals. 
The reasonableness of this conclusion is supported by the reality 
that gun control is only a sinor part of stopping dangerous 
offenders. Thus the panel entitled Targeting the Araed Violent 
Offender was established and gun control proponents were Invited 
to participate, and did in fact participate, as panelists. 

Courtst 

QDXSTIOM 1041 Would you speoifically address the subject of 
Bon-acquiesoenee in the final Report of the Vederal Court atndy 
CoHiittee? 

ANSWER: He have provided the answer to this question in response 
to question 10 of Part I. 

QUSSTIOM lOSi With the scheduled ellBlnatloa of the Parole 
CoaalssioB ia the relatively near future, are you eoafldeat that 
Pederal Judges will be able to adaialster supervised release? 

ANSWER: The Parole Coimission is scheduled to sunset on 
November 1, 1997. Currently, the parole population is over 20,000, 
and the annual nuaiber of parole revocation hearings is over 3,000 
per year. The sane figures for supervised release are likely to 
be higher, because the prison population itself is increasing each 
year, and a high proportion of released prisoners will have post- 
release supervision. The Department is concerned about this 
workload, and continues to study suggestions for improving the 
present arrangement for the administration of supervised release. 

Vrlsons and DeteatioBl 

goBSTiOM xoci The Federal prisoas are curreatly eperatiag as elese 
to 1(0 peroeat of oapaoity, with a popnlatioa over cx,000. What 
do you project the populatioa aad peroeataga of oapaoity to be ia 
ittf aad the year aoooT 

ANSWER: We expect the Pederal inmate population to continue to 
grow to approximately 98,800 by 1995 and to further expand to about 
125,500 by 1999. Based on current capacity expansion plans, w* 
project that the overcrowding will decrease to otir stated goal of 
130 percent of rated capacity by 1995 and remain at that level. 

QDlSTXoa 1071 What weald be the Impaet of the Vresldeat's Crime 
bill, if aaaeted la Its preseat fern, oa the Pederal prison 
populatieaT What would be the added eost to the prlsoa systea 
toodget as a resalt of this iaereased populatleaT 
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ANSWER: W* hav* provided tha answer to thia question In response 
to question 16 of Part I. 

QtnSTlOM lost Aside froa proposing an laerease la the budget ta 
fund new prison eoastruetlon, does ths Malnlstratlon have any 
proposals to addreaa the problem oC rederal prison OTsrorowdlng and 
the escalating costs of Inoaresratlng the rapidly growing prison 
population? 

ANSWER: He continue to explore new and Innovative ideas with 
regard to overcrowding within the Federal prison systea. We have 
been successful in acquiring ainlBua security bedspace at a nuaber 
of military bases throughout the country. This has proved to be 
very cost effective, as we are able to nove into existing buildings 
and utilize other available facilities, thus •inlaizing new 
construction. We have also been able to acquire institutional 
space at former community colleges and seminaries. Planned dual 
use of facilities have also been helpful; the Federal Correctional 
Institution at Ray Brook, New York was constructed to house Olympic 
athletes during the 1980 Winter Olympics. In this instance, we 
were able to move in with very little modification of the existing 
structure. The Bureau of Prisons currently has facilities located 
at six former hospitals, colleges or schools, and four facilities 
located on deactivated military bases. The Department continues 
to work closely with the Department of Defense on base closures, 
and several locations have been identified for further study. 

The Bureau of Prisons has adopted a practice of double-bunking our 
inmates throughout the system. This practice has provided much- 
needed space and is currently the norm at all our institutions 
except the United States Penitentiary at Marion, Illinois. 
However, as additional bedspace capacity is developed, we will 
conform to our goal of single bunking In high security and 
administrative institutions to provide adequate flexibility In 
security measures for those more difficult Inmate populations. We 
also continue to refurbish and expand our older Institutions, 
adding housing units and larger common areas as opposed to new 
construction. 

The Bureau of Prison's inmate classification system is designed to 
initially place offenders at institutions with appropriate 
security and then, as on security requirement change, transfer 
Inmates to less secure facilities in order to help prepare the 
inmates for the transition back to the community. This process is 
cost effective because we are housing only inmates who require 
supervision at our aost sacura Institutions, which are tha 
costliest to operate. 

The Bureau of Prisons baa taken several steps to emnire that new 
prison construction is as cost effective as possible. These 
actions Include the use of Federal surplus property, donation of 
land to tha Government at no cost, tha use of already proven prison 
designs and new construction tachniquaa, and the uaa of Inmate 
labor for oartaln eonatriKtion projaota.  Tha design of Fadaral 
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corractional facllitltts and ua« of n«v ••curity technology ar« also 
rasponslbla for prlaon staffing raqulraaanta that ara lowar than 
•oat State correctional systeaa. 

To contain new prison construction costs as veil as future 
operating expenses, in FY 1990, we adopted the concept of a prison 
conplex, which consists of several facilities of different security 
levels (e.g., a aaxiauB security U.S. Penitentiary, a sediUB 
security Federal Correctional Institution and a ainiaua security 
Federal Prison Caap) at one site. This reduces the total 
construction tlae, since only one site is required and cost savings 
will result froB shared resources. 

Ne recently conducted a conparison of per capita costs (cost per 
innate/year) using the BOP's budget for fiscal years 1981 ($341 
•illion) and 1990 ($1.1 billion). While the size of the inaate 
population was significantly greater in 1990 (58,000 inaates) than 
in 1981 (25,000 inaates), the per capita costs have, in fact, 
decreased by nine percent, when 1981 costs are adjusted for 
Inflation and converted to 1990 dollars. This is prlaarily due to 
increased productivity and use of technological advances. 

QirS8TI(ni 1091 Ho* are responsibilities for deteatlon of 
presenteBoe individuals divided betweea the Federal Bureau of 
Prisons and the U.S. Marshals? 

ANSWER: The United States Marshals Service has the sole 
responsibility for the detention of presentenced individuals in 
federal custody. The Marshals Service aust provide for the 
teaporary care, custody and housing of Federal detainees and for 
their subsequent production for judicial proceedings. 

In order to produce these presentenced individuals for appearance 
in each of the 271 federal court cities, the Marshals Service aust 
acquire short tera detention space at locations within reasonable 
distance of the federal court. The Service utilizes local 
facilities, typically obtained by contracting with county jails. 
Bureau of Prisons facilities are utilized where and when 
appropriate space is available at Metropolitan Detention Centers 
or jail units located within various institutions throughout the 
country. Metropolitan Detention Centers are located in the 
following areas: New York City; Chicago; Los Angeles; Miaai; San 
Diego; and OaXdale, lA. Jail Units are located at: Pleasanton, 
CA, Englewood, CO, Milan, MI, Danbury, CT, Fairton, NJ, Meaphis, 
TN, Phoenix, AZ, and Tucson, AZ. 

The Bureau of Prisons is responsible for the custody and care of 
Federal sentenced prisoners. Although the Bureau of Prisons houses 
a growing nuaber of presentenced individuals for the U.S. Marshals 
Service, those prisoners reaain in the custody of the U.S. Marshal. 

gmsTiOM lie I Thm Federal prisons have a tradition of leadership 
and professloaallsa. Maay states follow the exaagple of the Federal 
prlseaa.  Does the Malaistratiea oorreatly kav* mmg  laaovatlwe 
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prepeaals or n«v Idaaa to laprovo tko •imgiawt, wmtutj or qnallty 
of tiM r«d«r«} VrlaoB sratoa? 

r 

ANSWER: On* of our nawast progvaaa la th« Intensivo Confin«B«nt 
Center, located in Lewisburg, Penneylvanla. Thla adaptation of the 
Intensive conflnenent concept la unique becauae It offera a 
apeclallzed program that provldea a balance between a ailltary boot 
caap and a facility with the traditional valuea of huaane treataent 
and orderly aanageaent. Inaatea who aeet the criteria to 
participate are placed in the prograa for up to alx aontha and then 
have the opportunity for an extended placeaent in a conaunity 
correctiona center near their release deatinatlon. Thla la a pilot 
project; however, if successful, we plan to iapleaent other 
intensive confinement centers throughout the country. A feaale 
Intensive Confinement Center waa juat recently approved and will 
be located on the grounda of the Federal Prlaon Caap in Bryan, 
Texaa. 

The Bureau of Priaon'a Unit Hanageaent concept, although not a 
recently developed program, has been very successful in effectively 
managing our inmate population. Unit Management within an 
institution separates the population into saall, manageable units. 
The unit la supervised by a Unit Manager and a staff consisting of 
Case Manager, Counselor, Unit Secretary and Correctional Officers. 
Thla "team" approach haa proven very effective in our systea. 

He have embarked on an enhanced training program for Bureau of 
Prisons staff at all levels from new employees to executive level 
personnel. All institutions have enriched their "refresher" staff 
training program and now incorporate Employee Development Managera 
and Specialiata to aasist staff with upward mobility. 

The Bureau of Prlaona has enhanced its drug treataent 
prograa unite at a nuaber of Federal Correctional Inatitutiona. 
These are unit-based coaprehensive drug treataent prograas which 
offer a very intenaive approach to drug therapy. Inaatea in these 
prograas receive individual aa well aa group counseling and are 
separated froa the general population at the institution. Drug 
prograa unite are located at: Sheridan, OR; Seagoville, TX; 
Butner, NC; Tallahaaaea, FL; Lexington, XY; Fairton, NJ; Oxford, 
WI; and Rocheater, MM. 

The Bureau of Prlaona haa undertaken other new leadership and 
dovelopaental techniquea, including: 

• Leaderahlp Foruaa - provide leaderahip toola to aid- 
level aanagera/auperviaors. 

• Croaa-Devalopaent Seriea - Manager/auporviaora 
participate in croaa-deve lopment correapondence couraea. 
Thla provldea thaa with the knowledge of how other 
departaanta operate. 

59-870 n - 92 
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• incMitiva AWMTda - A naw Incantlv* awards policy has 
raaultad in hlghar >orala, Incraasad quality and lowar 
•taff tumovar. 

• Conferancas - Dlaclpllna-apaclflc confarancaa ara 
conducted avary 12-24 aontbs. Thla provldaa an 
opportunity for training, updating eaployaas on currant 
iasuea. 

The Bureau of Prlsona also has undertaken a nuBbar of Initiativaa 
to inprova the aanageBent, aafaty or quality of the prison systas. 
Sosa of these Inltlativas arai 

• Strategic Planning - A systasatio seans of planning 
realistic goals l-S years In advance. 

• Nanagesent Assessaants - A systaaatlc approach to develop 
guidelines for internal progras reviews. The results of 
these reviews are shared with sanageaent/suparvisors to 
enable thea to correct deficienciea. 

• Succession Planning - A systaaatlc approa^ of assessing 
future sanagarial aanpower needs and developing agency 
talent to seet those needs. Such prograas are a feature 
of sany private business organisations. 

QUSSTtOH nil Close to so peroeat of iadlvlduals eatariag the 
Federal Vriacn aystaa have a history of drug abuse. Do yoia believe 
that it is useful to provide treataent for offenders with snbstaaea 
abuse problaasT Kow soon eaa the Bureau of Prisons raalistioally 
aaka that traataeat available OB a aaads baais? 

ANSWER: Ne ara encouraged by soae of the findings froa recent 
studies that suggeat traataant can be effective with incarcerated 
offenders. Still there reaain questions with regard to <^tiaal 
traataant effectiveness with prison populations. Wall-controlled, 
long-tara outcoaa atudlas are necessary in order to deteraina which 
prograa cosponanta are aost effective. nie Bureau of Prison's 
pilot drug abuse treataent progress are considered "state of the 
art* and differ froa traditional treataent prograas by reducing the 
staff-to-inaata ratio, Increaaing the prograa length and by 
including a stroitg research eaphasis. 

Tbm Bureau of Prisons currently provides an appropriate leval of 
drug abuse prograa sivport to any Inaata who desires it. 
Partioipation in drug education prograas is required of Inaatas 
with a aubstanca abuse history. 

gOMTXOa ilSi Last year, the ooagress passed as part of tha Criae 
Oeatrel Aot eC t*tt, the Cerreotieaal Optieas Zaoaatives laendaents 
Aot (Title ITZXZ of P.L. &ei-««7). This prograa would assist Btat* 
aad leeal govarwawts i* developiag sad testiag oorreotieaal 
e^ioBS are«Bd the oeoatry. Do yoa iatsad to sssk fuadlag for this 
rrograa la n *taT low aaek mammf will jmi 
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ANSNQt: Th« MpartiMnt of Justlo* •troitgly aupporta •xpanalen of 
th« rang* of available crlainal aanctiona to anhanca public aafaty. 
Howavar, w« ara not aaaXlng funding of tha Corractlonal Optlona 
Incantlvaa Aaandaanta Act In FY 92, bacauaa va baliava axlating 
prograas will achlava tha aaaa goal aoat affactlvaly and coat- 
affidantly. 

Tha DaiMirtaant currently aupporta and aaalata a wlda-ranga of 
Intaraadlata sanctions projacta through tha prograBa of the Office 
of Justice Prograaa. He see no adequate reason for separating out 
this particular function froa the existing funding and assistance 
prograns. Tha propoaed annual authorized funding of $220 nillion 
vastly exceeds any aaount that could effectively ba prograimed and 
utilized in Federal aaaistanca to State and local intermediate 
sanctions efforts. 

In FY 1992 we have requested $490 Billion for Bureau of Justice 
Assistance. $405 Billion will be allocated to the States and 
territories under the fomula grant portion of this program. The 
States and territories say use any aaotint of these funds for 
developing and iBplementing interaediate sanctions programs such 
as boot camps. Additionally, a portion (to be determined) of the 
$50 Billion discretionary grant prograa will be used to deaonstrate 
and evaluate various intermediate sanction programs. 

He believe that adequate resources are available through both the 
formula and discretionary grant programs to affectively support 
Interaediate sanction programs. 

BOV Madloal Carat 

guiaxiOH list A reeent CBS to Mlnutea aegaeat waa vary critioal 
of tha aadieal eara provided to Federal inaatea by BOP. Aaoag the 
deflcienoiea reported were crowded faellltiaa, ataff ahortagaa, 
and inooapataat doctors. la 19*9, Tha Dallaa Homing Mawa ran a 
ala-part aarlaa en tha peer quality of prison aadieal oara that waa 
also very eritieal of BOV. The newapapar artielaa olted many of 
the saae preblaas aentloned en to Minutes, and noted that the poor 
quality of aadlolna "laparlla'* Federal inaatea. zntareatlngly, 
tha Vaterana Adainlatratien recently adalttad to tha poor quality 
of aadioal oara in ita hospitals after yaara of aiallar 
allagationa. 

a. Baa tha Department ever oonflraed or aekaewledged that 
it has provided inadequate aedioal oara to inaatea? 
«eald the Departaeat support the creation of a Madloal 
Review Board to review oaaea where Inadequate health oara 
has bean allagedt 

ANSWER: No. The Departaent haa not confiraed that it haa provided 
inadequate aadieal care. Hhile there have been rare individual 
instances where the Departaent has settled cases related to health 
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ear*, as a aystaa, tha Buraau of Prisona provldaa adaquata Mdteal 
cara to Inaataa. Thla haa baan conflraad in an axtamal ravlaw 
coapletad in 1989. (Saa rasponaa to paragraph b.) As with aajor 
hospitals and haalth cara dalivary systaas in tha non-corractional 
sactor, tha Buraau of Prison's health cara systaa has elaaents and 
particular servicaa that ara outstanding and others that are good. 
Just as there are no perfect haalth care delivery systens in tha 
conaunlty, the Bureau of Prison's health care systea is not perfect 
in every way. The Bureau of Prisona contlnuea to evaluate its 
aystea to identify areas for iaproveaent and to take active steps 
to enhance the delivery of inaata health cara. The efforta of tha 
Bureau of Prisons at tha individual practitioner to patient level 
and the systeas planning and oversight level endeavor to fulfill 
the nedlcal alssion of providing quality cara consistent with 
acceptable coaaunity standards. 

A Medical Review Board already haa a aechaniaa in place in our 
quality assurance prograa. 

b.  What la BOP doing to aaaura as aeeaptabla quality of 
•edlcal oare for iaaataa? 

ANSWER: Inaatea aay express their concerns about any issue 
regarding their care or custody. A foraal adainistrativa reaedy 
process is available in the event these informal contacta do not 
resolve a problea. 

Currently, five of the Bureau of Prison's seven aedical referral 
centers are accredited by the Joint Comnission on Accreditation of 
Healthcare Organizations (JCAHO), the national organization that 
accredits coaaunity hospitals. Ha are pursuing accreditation in 
tha other two facilitiea. 

To advance quality aaaurance, the Bureau of Priaona has eatablished 
an Office of Quality Manageaant in tha Health Services Division, 
and hired a full-tiaa phyaician, board-certified in quality 
assurance, to aanaga the prograa. Thia will be a coaprehensive 
prograa, including aorbidity and nortality reviews, the use of the 
National Practitioner Data Bank, credentlaling of new aedical 
peraonnel, and other standard quality assurance prograaa widely 
used in the coaaunity at large, vnille each inatitution haa aoaa 
fora of ongoing quality assurance prograa designed to objectively 
and aysteaatically aonitor and evaluate the aedical care provided 
at the facility, the Bureau of Prisona la aeeking the use of 
outside experts to conduct independent quality aaaurance reviews 
where indicated. 

The Bureau of Priaona haa alao eatablished an extenaiva aedical 
prograa review function. Staff experta in health cara conduct 
thorough reviewa of institutional health care operationa every 18 
•ontha. Nhere deficiencies ara detected, thia process ensures 
proaqpt correction and conforaanca to eatablished standarda. 



The Bureau of Prison recently coaaisaioned an external revlev of 
Its health care systea. That review reported that "...the overall 
quality of health care in the Bureau of Prisons is adequate." In 
Deceaber 1989, the Bureau of Prisons invited a nuaber of aedical, 
judicial, correctional, congressional, and other officials to a 
conference in Springfield, Missouri to discuss the findings of this 
external review and other issues in prison health care. The Bureau 
of Prisons has already lapleaented aost of the recomaendations 
arising froa this evaluation and the aedical issues conference. 

Ageaoy MaBageaaati 

gUBSTKni 1141 IB response to ooagressional aad ether coneeras with 
Departaent of Justice aaaageaeat of the debt oelleotion prograa, 
the Departaeat, la its fiscal year 199a budget request, coaaltted 
to issuing a coapreheasive plaa for debt aaaageaeat by May 1, 1991. 

a.  What Is the status of the plan? Mill it be Issued by 
May X? 

ANSWER:  In response to congressional and other concerns 
with Departaent of Justice aanageaent of the debt collection 
prograa, the Departaent, in its fiscal year 1992 budget request, 
coaaltted to issuing a comprehensive plan for debt aanageaent by 
May 1, 1991. 

A second draft of the Departaent*s Debt Collection Activity Plan 
("Plan" was circulated within the Department, including our 
Inspector General, and to the Office of Manageaent and Budget on 
April 15, 1991. After careful consideration of the best way to 
develop and impleaent debt collection planning, we have determined 
not to circulate a "final" debt collection management plan at this 
time. He expect to incorporate additional new ideas over the next 
few months. When a "final" plan is issued, we expect that it will 
provide substantial guidance on the Department's plans for 
collecting agency debts in the future and provide significant 
guidance to otir client agencies. 

In the Departaent*s planning effort, each of the coaponents with 
debt collection responsibilities is developing an individual plan 
of action, which, taken together, fora a foundation for the 
Departaent's aanageaent to coordinate coaponent activities and 
oversee and evaluate component actions in the future. These 
coaponent plans are currently being revised in light of direction 
given by the Departaent's aanageaent. 

Ultimately, the Oepartaent's "plan" will be an interia docuaent, 
not a final stateaent. While we intend to clearly state our goals 
and objectives, and the aeans we intend to use to aaet those goals 
and objectives, the debt collection planning process is a fluid and 
ongoing enterprise. As we implement the plan, and as each specific 
objective is accoaplished, additional goals and objectives will be 
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enunciated and ateps taXen to iapleaent thos* n«w goals and 
objectives. 

b. What are the aajor eoBpoaants of the plaa. I.e., «kat aav 
Initiatives does it oontala that vlll iMpreve Jtutloe 
•anageaent of this high risk areaT 

ANSWER: The debt collection plan Is, Itself, a major step toward 
our overall goal of eliminating debt collection as a "high risk" 
area. To accomplish this goal, our plan includes establishing an 
overall debt collection management system to ensure that planning 
and management are effective and efficient. The Deputy Attorney 
General has been given responsibility for debt collection manage- 
ment and will hereafter be responsible for Department-wide planning 
and coordination of our debt collection activities. The Deputy 
Attorney General has accepted all five recommendations for 
Department-wide planning found in our Inspector General's 
January, 1990, report and these recommendations are currently being 
implemented. In December, 1990, the Deputy Attorney General 
appointed Judge Tim Murphy, as Associate Deputy Attorney General 
for Debt Collection. Judge Murphy, is currently reviewing all of 
the Department's debt collection activities in an effort to further 
increase debt collections by the United States. Judge Murphy will 
plan, supervise and coordinate the Department's debt collection 
efforts and will coordinate these efforts with its client agencies. 

He are also enhancing reporting and accounting of affirmative claim 
litigation and debt collection activity within the Department. 
This objective Includes establishing uniform definitions for the 
reporting and accounting functions; establishing a uniform interim 
reporting and accounting system, and developing a long-term 
reporting and accounting element for the Department-wide case 
tracking system and the overall computer platform that will support 
that system. 

Our plan also Includes Improvements in the efficiency of civil and 
criminal debt collection activity within the Department and to 
improve client agency service. We have already brought on line the 
National Central Intake Facility (NCIF) and we are working with the 
Department of the Treasury, the Office of Management and Budget, 
and our client agencies on revising the Claims Collection Litiga- 
tion Report (CCLR), which all agencies must use to refer claims to 
the Department. We are also working with representatives of GAO 
to revise the Federal Claims Collection Standards promulgated 
jointly by the Attorney General and the Comptroller General in 4 
C.F.R. Parts 101-105. 

We continue to discuss ideas and formulate options with our client 
agencies and OMB, and will be issuing policy, planning and 
management guidance to the agencies on our long-term plans before 
the end of the fiscal year. When that docximant is approved and 
released, we will provide it to the Coaoaittee. 
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goBSTlOV list Tha it92 budget raquMt IdMtieiad alght klgh risk 
araaa 1B tha Dapartaant. Savaral of tbaaa araaa, iaeludlng aaaat 
aalauraa, hava baan higkligbtad in tha Dapartaaat'a Finaaalal 
latagrity Aot raporta for a nuabar of yaara. For thxaa of thaaa 
araaa — dabt maaagaaant, INS aanagaaaBt, and Marahal'a Sarviea 
flnaaoial •anagaaaDt ~ OMB haa axpraaaad raaarvationa about tha 
adaquaoy of Dapartaant afforta to raaolva tha problaaa. 

a. What aotlons hava baan takan or ara undarvay to laproTa 
Juatloa aanagaaant of tha high rlak araaa7 To aora 
proaotivaly aanaga high rlak araaa In tha futura? 

b. What prograsa haa baan nada in l^rovlng tha aanagaaant 
of thaaa araas? How hava Fadaral financial and othar 
riaka baan raducad or alialnatad? 

ANSWER: The Department has taken several steps to iaprove its 
oversight of these high risk areas, as well as the other issues 
included in the annual Integrity Act reports. As the Connittee's 
question states, these are issues which have received priority 
presentation in the President's Budget. Most of the issues in the 
Department of Justice are extremely resource dependent, and our 
ability to correct the situations fully is largely dependent upon 
adequate resources being provided. Resources have been requested 
and are being applied according to the corrective action plans 
contained in the Integrity Act reports. Our corrective actions are 
realistic and sufficient to meet the problems and can be completed 
within the schedules, subject to the availability of resources. 

The 1990 report was the first time the high risk areas were used 
in this particular way, and OMB performed its assessment based on 
that limited experience. Since then, we have improved our 
oversight and management of the issues. The specific actions vary 
with tha issue, as appropriate. In general, we have tightened 
reporting and oversight. In two areas, asset forfeiture and debt 
collection, we have created units in the Deputy Attorney General's 
office to provide central leadership, coordination, and policy. 
In others, such as INS, we have performed special reviews or used 
special task forces to make recommendations on a wide range of 
problems and issues. In others, such as detention space, we hava 
established a multi-component committee to plan and monitor actions 
on the issue. Tha detention space coaalttee, for example, is led 
by the Bureau of Prisons and involves the Marshal Service and INS. 

The Issues are all complex enough that tha corrective actions will 
take Boae tlae to complete. However, we have introduced a program 
of quarterly reporting, in which each coaponent involved provides 
a detailed progress report to the Deputy Attorney General regarding 
progress against a detailed corrective action plan. Status reports 
are provided twice a year to the Executive Associate Director of 
OMB. Ne ara also participating with OMB now in a series of 
aanageaent reviews of the high risk areas which ara focussed on the 
three areas highlighted by the Committee's question. He believe 
that OMB may ijq>rove its assessaent of these three areas once tha 
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rcvlavs ar« coapl«t*d. W« lutv* dlccuasad In soa* datall our 
planning and actions taXan in th« araa o£ dabt collection 
Banageaent in responding to question 114. 

With regard to INS aanagenent, the special task force referred to 
in earlier questions Bade reconmendations on aany of the saae 
issues as the GAO and OIG reports on which the high risk areas were 
based. Those high risk areas are being redrawn to clarify 
Banagement responsibility for their correction within INS. He 
believe that the new aanageaent teaa in INS should be given the 
opportunity to carry out the corrective actions, and we will 
Bonitor thea closely. INS has developed aulti-year corrective 
action plans for the following aaterlal weaknesses: (1) outaoded 
autoaated accounting systea; (2) inadequate financial aanageaent 
training; (3) inadequate supervision of the INS fee accounts; (4) 
ineffective funds control systea, and (5) an ineffective security 
prograa. 

Actions undertaken to date have laid the foundation for significant 
iBproveaents in INS financial aanageaent and security. Achleveaent 
of soae of the Service's goals, especially those involving the 
developaent and iapleaentation of autoaated systeas, will require 
the coaaltaent of considerable resources over the next several 
years. The INS 1991 Mid-Year Report on Internal Controls, 
subaitted to the Departaent, assessed progress in correcting high 
risk area weaknesses. This report identified critical ailestones 
in planned corrective actions and provided an assessaent of 
progress as of March 31, 1991. A list of high risk area wealcnesses 
and corrective actions coapleted follows: 

WEAKNESS: INS Security Prograa 

MILESTONES COMPLETED:   All Security Prograa assessaents, other 
than personnel suitability/security have 
been coapleted, and corrective action 
plans have been developed. Two additional 
COMSEC accounts were Inspected and 
custodians were given on-site training. 

HEAXNESS: Autoaated Accounting and AOP Planning 

MILESTONES COMPLETED:   lapleaented error aessage in Financial 
Accounting Control Systea (FACS) and 
developed procedures for anstiring that 
obligations reopened after posting of 
final payaent are only processed by 
supervisors. 

Produced an INS Requireaents Analysis 
Docuaent for the FMIS Distributed Budget 
Module. 

WEAKNESS: Financial Manageaent Training 
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MILESTOHES COMPLETED:   During tha firat quartar of FY 1991, 
aavaral Haadquartara budgat and flnanca 
aaployaaa racaivad FOCUS training froa a 
privata vandor. 

FOCUS and othar ayataaa training to 
support testing of tha FMIS Distributed 
Budget Module was given to Headquarters 
and regional finance and budget personnel. 

Electronic Tiaa and Attendance training 
waa given to staff in tha Offices of the 
CoaDBiasioner, tha Deputy Comaissioner, and 
the Executive Asaociata Coaaiaaioner. 

A two-day Internal Control Trainiag 
Workshop was given to INS Enforceaent 
•anagera by Peat Marwick. 

WEAKNESS: Inadequate Superviaion of Fee Accounta 

MILESTONES COMPLETED:   A Headquartera Uaar Fee Working Group 
initiated a sariaa of visits to districts 
to aasesa Inapactiona, Detention and 
Deportation progrena' operationa funded 
by tha Oaa Fee Account. Tha firat aita 
visit waa conducted in the Miaai District 
during Septeaber 1990; report provided to 
aanageaent in Noveaber. 

Aa a reault of tha laaigration Act of 
1990, tha CuatoBs Service no longer 
collecta INS user fee fines; INS collects 
these fines directly. This should provide 
for Bore tiaely deposit and recording of 
user fee finea. 

Xn March 1991, an INS accountant 
participated with tha United Statea 
Cuatoaa Service in a coapliance review of 
Inapactiona Uaar feea owed to tha 
govemaant by public carriers. 

WEAKNESS: INS Financial Manageaent Syataa [FAC8] 

MILESTONES cmPLETED:   Developed as an ongoing requireaent the 
aulniaaion of qu<u-tarly detailed backlog 
reporta certified by the Chief, 
Seadquartara Accounting, and tha Asaistant 
Regional Coaralssionara, Budget and 
Accounting. 

Tranaferrad control of Paraonal Servicea 
and Banafita (PS4B) funda froa tha ragiona 
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to BMidquart«ra PrograM Kanagara. Xiao, 
aatabllahad contral control oviar hiring. 

' A  Saaourca  Hanagoaant  Branch  waa 
aatabllahad In tha Offica of tha 
CoBptrollar to provida Haadquartara 
•anagaaant with ralavant and raliabla 
financial Inforaatlon concamlng PS&B 
funda. 

Nodlf lad tha FACS to laprova adit controla 
to raduca tha poaalblllty of dupllcata 
payaanta. 

Raquaatad tha Offica of tha Inapactor 
Ganaral to parfora on-alta financial 
audlta In Naatam and southern Ragional 
Offlcaa. Tha Offica of tha Inapactor 
Ganaral parforaad an audit of FY 1989 
yaar-and cloaing proceduraa; axit 
Intarview hald 9/20/90. 

Reaediad iabalancaa betwaan raaourcaa and 
workload aaong our fiva accounting 
atatlona through reacting of work. An 
iapleaentatlon plan waa developed and 
Bodlficationa ware aada to FACS. Tha 
flrat function to be reaoted, Teaporary 
Duty Travel, froa Headquartara to tha 
Baatam Region waa initiated. 

The INS Adainiatrativa Manual waa revised 
to provide laproved guidance on voucher 
exaainatlon and reconciliation processes. 

Finally, with regard to USMS financial aanageaent, we are pushing 
the corrective action plan as aggressively. The Narahala Service 
has targeted the plan for coapletion in two yeara. In tha 
aeantlae, the Narahala Service la aodlfylng its exiating eystea to 
ainlalze probleas. Ne will take atape to aaaura that tha new 
aystea aaeta tha Narahala Service's field needs and that a training 
prograa la in place to lapleaent the ayataa. In all areas, we are 
on achedule with the corrective action plans. 

BOV Frlsea BrstMS Bspaasiea Vrogzaat 

QOBBTIOH 11*1 The Fadaral prlaoa systaa is •zperieaclBg 
uapreoedaatad iaoreaaea la ita laaate pepnlatloa. The wax on dxvgs 
aad a geaeral "get toogh" attitude toward oriae have eaoaed the 
iaaate po^latiea to double siaee 19B0, aad eurreat 
prejeotioBs iadioate it will denble agaia by tlM year toco. To 
address this sitaatioa, the Boreaa of Vrisoae (BOB) kas aabarked 
oa the aest eKteasiw* aad ooatiy faoility aapaaaioa prograa ia ita 
kiatAry. Za Ciaoal yaaxa !••• threvgk xtti, »a» xaoaiwai • tatal 
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of f>.4 billies for its Caeility «a9«B«ioB pregraa. eesta 
oonld rsaofe almost 93 billies by fiaoal year I9ts asd aubstastiallT 
Bora if isoraasad axpanaies ia appreved te aooosBodata pepulatios 
inoraasaa prejaoted for bayosd 1*9S. 

a. Tba cosaiaaioa os AltarsatiTO Otilisatios of Militarr 
Faollitias waa aatabliabad as a fooal point for 
ideatifyiag silitary propartiea for poaaibla ooavarsios 
to prisosa and dmg traafaaost facilitiaa. such 
ooBTaraioB ia a oonaidarably laaa ooatly way to add 
prison oapaoity than nav priaoa oonatruotion. In ita 
report, Priaon Kroanaioai Frooras to idantlfy POD 
ProaartY for griaon nsa Conia be ZmoratmA. (OQD-tO-llO, 
•aptesber 30, 1990), OAO found that the Coasiaaion had 
not auooeedad in identifying any DOD property that will 
be converted to prison use. This lack of success 
resulted fros two factors* the Coaaission did not review 
all propartiea that night have been suitable, and 
procedural weaknaaaas affected ita review prooeaa. Oivan 
that DOD ia atepping up ita afforta to eloae unneeded 
baaea, what ia BOP doing to aasure that all appropriate 
propertiaa are being carefully identified and oonaidared 
for oonveraloB to priaon uaa? 

ANSWER: The Bureau of Prisons continues to work very closely with 
the Coanlsslon in identifying suitable ailltary facllltlea for 
housing Inaatea. This would provide inaedlate bedspace more cost 
affectively. Although legislation allows the identification of 
minlmuB and nedlun security facilities, efforts to date have not 
produced any facilities for converaion. The Btireau of Prisons 
will continue to work with the Commission. However, the difficulty 
in identifying suitable properties is compounded by the fact that 
most of the available locations are too small, the land-use of 
surrounding properties would not be compatible with correctional 
facilities, and the properties would be suitable only for Binieua 
security correctional institutions. Unfortimately, the Bureau of 
Prisons, at this point, has a greater need for higher aecurity 
bedspace. 

Additionally, the Bureau is working with the Office of Economic 
Adjustment, Office of the Secretary of Defense, which is 
responsible for coordinating base reuse functions for those 
silitary bases being closed under the 1988 Baae Realignment and 
Cloaura Act. If the aecond base cloaura recosmendations should be 
enacted, the Bureau will continue to work closely with the Office 
of Econosic Adjustaent. It is not expected, however, that 
productive results will occtir in the iaaediate future. 

b. To aoooaaodate the inoreaaing inaate popnlaties and the 
seeds of the facility expanaion prograa, BOP plans te 
desbla its work force by fiscal year-end 199S. aop has 
traditionally bad difficulty recruiting qualified 
applioasts for positions such as eorreetional officers, 
sarses,  phyaielas  assistaste,  soeial  seiastists. 
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•oeeoataats, •dneatora, vmxahemmm staff, —lat—aciw 
••okaales, aad othar tradaa paraeaa. laok of eeapatitlva 
pay ntaa, tfca aga 3> aawlKna aatry aga Ilalt, laak ot 
qnallflad appllcaata, aad tba peer iaaga eC oerractleaal 
»erk ara oitad aa raaaoaa wtty it la diCflealt te kira 
paepla te fill apaolalty type pesitleaa. What haa BOV 
dona to target racraltaaat for the dlffloalt-te-flll 
pealtleaa? If BOP la usable te attraet people for 
erltieal posltloaa, hov vlll thla affeot BOP'a ability 
te aetlvata aad operate all the prlaeaa It plaaa te 
build? What eoBtlDgaaoy plans aziat for a scenario vhere 
the labor pool la anoh that there are net eaongh 
qualified applloaata to fill pesltlenst 

ANSWER: The Hxinan Resource Managaaent Division in the Bureau of 
Prlaona waa created three years ago to place greater eaphasis on 
eaployea concerns as we faced phenonenal growth in our prison work 
force. Special eaphaais waa placed on recruiting, staffing, pay 
and benefita, ainorlty outreach and eaployee developaent. 

BOP'a National Recruiting Office was created to streeuiline agency 
recruitaant efforta and to focua on ainority outreach and job- 
specific occupations. This has proven to be effective, as the 
percent and nuabar of ainorities has increased along with the pool 
of applicante for hard-to-fill joba. 

The BOP'S Huaan Resource Management Division haa used atrategic 
planning, along with a conprehenslve analysis of its work force 
planning needs for the next several yeara. Together, theae tools 
will be uaed to aeet anticipated growth in the work force. 

Specifically, BOP recently initiated the following atapa to aeet 
Ita future staffing needa: 

contracted to produce advartiaeaenta in all aedla 
throughout the United Statea. The advartiaeaenta will 
focus on ainority outreach and diacipline-specif ic 
occupationa. 

created a aedical recruitment section specifically 
dealgned to recruit Public Health Service and General 
Schedule af^licanta to fill all aedical poaltiona. Ttaia 
haa reaulted in reducing the current aedical vacancy rate 
to leaa than 11 percent. 

received delegated authority froa the Office of Peraonnal 
Managaaent to exaaina appllcationa for the following 
positionss Correctional Officer, Phyaician Aaaiatant, 
Medical Doctor, Clinical and Counaellng Paychologiat, and 
Correctional Treataant Speciallat. By conducting 
exaainatlona of theae poaltiona, BOP la able to provide 
a faater and higher quality aervice, not only to ita 
aanaaers/supervisors, but alao to appllcanta. The 
Bxaalnlng nnlt procasaad 30,000 appllcationa during 1990 
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and currently has over 7,000 applications on the 
Correctional Officer Register. 

begun inplementing the Federal Etaployees Pay 
Comparability Act of 1990. This recent legislation will 
increase entry level pay, and will provide bonuses for 
recruitment, retention and relocation. 

Authoriiatlon Questions tor PEAi 

Measures of effeetlveness of rederal drug prograasi 

QnESTIOM 1171 It is a longstaadlng problaa that there is no ezaot 
data on the quantity of llllolt drugs being produced or cultivated; 
only estimates of what is being produced or cultivated are 
available. This, by itself, leaves open to quastloa how effective 
the various drug programs operated by the Federal government are. 

a. How much reliance can be placed on these estimates of 
production and cultivation? Have the techniques used to 
develop these estimates been subjected to ladepeadeat 
verification? what improvements have been incorporated 
to make the estimates more reliable? 

ANSWER: DEA, in conjunction with the Department of State and other 
Federal agencies with drug-related intelligence responsibilities, 
coordinates illicit drug crop estimates in support of the annual 
International Narcotics Control Strategy Report and the annual 
National Narcotics Intelligence Consumers Committee Report. To 
estimate crop cultivation, DEA principally relies on technical 
information provided by other government agencies. DEA itself 
plays a critical role in the establishment of yield factors used 
in the development of final production estimates. These yield data 
are based upon source reporting, direct observation (where 
practical), and information provided by other government 
organizations, as well as allied cooperating foreign government 
officials. This information is compared with data derived from 
controlled agricultural studies. 

He believe that the crop estimation methodology reflected in the 
Reports is scientifically sound and based upon the best data 
available. Nevertheless, users of this information are cautioned 
that^ cultivation and production of these substances are either 
illegal ani not under government control and that, as a result, 
acquisition of totally accurate data remains a formidable task. 
The estimation techniques employed, however, are continually 
subjected to rigorous internal Unites States Government and 
cooperating foreign government review. The methodologies employed 
have kept pace with scientific/ technical developments in such 
diverse fields as photogreuuaetry, agronomy, surveying, etnd crop 
estimation. The limitations Inherent in drug crop cultivation and 
production estimates are not totally technical in nature, but 



rathar, ralat* >or« oftan to tha illicit and clandastina natura of 
tha activity. 

b. Deaa Dtx usa thaaa aatiaataa to datarmlna tka 
affaetlvanaaa of ita dmg pre^raaa? low doaa DKX oaa 
tbaaa aatimataa to dataraina tha affaotivanaaa of Ita 
afforta? if DEX doaa not uaa thaaa aatiaataa, what doaa 
it oaa? If DBA uaaa prior yaar'a raanlta, what ia tha 
baaia for raliaaoa ea thaaa raaultaf 

ANSMER: Ha usa a nuabar of criteria to gauga tha affactlvenesa of 
DEA prograaa, including a raduction in foraign narcotica crop 
cultivation. No singla Indicator ia a rellabla aeasura of 
affectivanaaa. Tha ultiaata aeasura of succasa ia a raduction in 
tha availability of drugs on the streets of the United States. 
Changes in price, purity and size and frequency of drug shipaents 
sustained overtiae are generally reliable indicators of positive 
developnents In reducing availability. When these indicators ara 
coupled with deaonstrable decreases in the use of illicit drugs, 
va are able to deteraine that Federal, state and local drug control 
efforts ara affective. 

a. low deaa DBk aaaaura tha anooass of ita overall 
operations over the abort tara aad long tara (3-S yaara)* 

ANSWER: The aeasureaents of success during the short and long tera 
are the aaae: deaonstrated reductions in the supply and deaand for 
illicit drugs. 

Marijuana Bradioatieai 

gnUTlOK liai ma Daltad Itataa ia a aajer aarijuaaa produoar. 
DBA is aa aotiva paxtioipaat with ether Federal, State, aad local 
law aaforoaaaat agaaoiaa la tha aradieatloa of Barljaaaa. 
XooordlDg to tha rabmary ltd Mational Drug Control Btrataov. tha 
Adalaistratioa ia saakiag fXS alllloa ia fiaoal year Xt»2 to 
ooatlnua aradioatioa pregraaa. On page 2t of tha atratagy It alae 
atataa that ia it to tha DBA Doaastie canaabia 17 
BradieatloB/luppraaaioa Vregraa raaultad la tha eradioatioa of 7.1 
aillioa oulttvatad plants, S,72t arraata, and aaarly fss ailliea 
la aaisad aaaats. Tha aradieatloa of 7.1 alllloa plaata 
rapraaantad a 10 percent Inoreaaa over tha amber of plaata 
eradleatad ia itot. It appeara that prograa effectiveness la 
this inataaca is aaaaurad agalnat prior years' rasnlta. Thia would 
be a good baaia for aaaaurlng tha affectivanaaa of thla prograa If 
you could be aaaurad that the nuaber of aarijuaaa plaata cultivated 
la Itto did not laereaaa over the nuabar cultivated ia Xtat. 

a. low Buccaaaful haa DBA* a prograa baea? What ara tha 
aatiaataa of eannabla production ia thia country? laa 
canaabia produotien in tha Dnitad States iacraaaadt 



ANSWER: According to th* National Narcotica Inforoation 
Coordinating Covalttaa (NNICC) Raport for 1990, froa 5,000 to 6,000 
metric tons of marijuana wera astlaatad to hava been cultivated In 
the United States in 1990. The saaa estisata stands for 1991. 

Considering that a marijuana plant produces an average of one pound 
of marijuana in a single year and that DEA's program resulted In 
the eradication of 7.3 million plants, DEA's domestic cannabls 
eradication program effectively eradicated 7.3 million pounds of 
marijuana (3,650 tons) which is between 60 and 70 percent of the 
NNICC's estimated total production. In this respect, DEA's program 
has been very successful. 

b. Is tha Dnitad Statas a souroa country exporting 
marijuana? If so, to what oeuntrias is tha drug being 
exported? 

ANSWER: We have no concrete evidence to suggest that the United 
States is exporting marijuana. However, American-grown sinsemllla 
is the highest quality marijuana in the world. It is the 
preference of domestic users. Without adequate control on domestic 
marijuana cultivation and traffIclcing, the United States could 
become a marijuana exporting country. 

c. Are there any altarnativa pollelas that should be 
oonsidarad given that aradloation of Illegal drug 
producing plants in foreign countries has not bean 
affective? 

ANSWER: Although some foreign eradication programs have been 
successful, such as Colombian and Jamaican marijuana programs, we 
continue to examine and encourage suggestions for alternative 
policies to foreign eradication. Additional policy options 
regarding eradication alternatives are explored regularly through 
the National Drug Control Strategy process. 

d. How does DXA account for possible Increases In produotion 
quantities in measuring tha affactivanass of this 
program? With other pregramis? 

ANSWER: We have not found that there is a significant increase in 
the amount of marijuana produced domestically, but there is a 
significant Increase in the quality of domestic marijuana. This 
increase in quality is due to a higher level technology used in 
growing marijuana. The enhanced sophistication of marijuana 
growers is also meOcing it more difficult for law enforcement to 
locate growing centers as many of these centers hava moved indoors 
or underground. In order for the program to continue to be 
effective, DEA and other law enforcement agencies must be able to 
locate the indoor and subterranean growing centers. We have had 
success in the use of infrared technology, electric and water usage 
analyses, and Informants in locating hidden growing centers. 
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•. VlMt la DBA'a iarolTMMat is th« •r«41a«tiea of Mirijvaaa 
«ad etkar orops oaad la tb« prodnetlea of lllioit 4r«ga 
la feralga oeoatrlaa? &r« aay atatlatiea availabla tm 
tk* raavlta of thaaa preqraaaT rioaaa proYida tbaa for 
tba racord. 

ANSWER: DEA ia not diroctly Involved In tba arsdlcatlon of Illicit 
crops In foraign countrlaa. Tlta Dapartaant doaa, howavar, 
ancouraga foralgn govam>ants to pursua crop aradlcatlon and vlll 
assiat In an adviaory capacity If nacaasary. Ttaa Stata 
Dapartaant'• Buraau of International Rarcotica Matters is prlaarily 
responsible for U.S. support to foreign eradication prograas. 

Zatelllgaaea Caatarsi 

QOBSTIOV lit I There are aaar iatelllgeaee eeatera eorraatly la 
operatloa that provide vaxieua type* of illegal drag aetlTlty 
latelllgaaee. on operatea the Bl Paso Zatelllgeaoe Ceater (KPZC) 
la ooBoert with alae other Federal agaaolea. BVIC alao provides 
support to other Federal, State, aad loeal law eaferoaseat 
agaaolea. DOO waa raoeatly taaked with lategratlag lato aa 
effeotlve ooaauaicatieas aetwerk the no—and, eeatrel, 
eoBaualcatloaa, aad teehaloal latelllgeaoe aaaets of the nalted 
•tatea that are dadioatad to the laterdletiea of illegal drags late 
the Oaited States. 

a. What has DOD doae to lategrate nzc late the 
ooiMnaioatioBa aetwork it was tasked to estahlish? 

ANSWER: There are two Departaent of Defense (DOD) representatives 
located at EPIC to facilitate coordination on intelligence aatters 
regarding DOD'a Detection and Monitoring aiaaion. Further, the 
JVIDS (Joint Viaual Integrated Dlaplay Syatea), a DOD 
CoBBunications/data network is located at EPIC on the 24 hour 
watch. The Narcotlca Tactical Reporting Systea (NTRS) will also 
be provided to EPIC to enhance connectivity between DOD, EPIC and 
other law anforceaent tactical reporting eleaents and intelligence 
consuaers. The Defense Cosaunications Agency is working together 
to build up EPIC'S Internal coaaunlcationa capability. 

Meetings between OOJ, DEA, and DOD during Noveaber 1990 indicated 
that the intelligence requireaenta of organisations and personnel 
fighting tha drug var were auch that significant iaproveaents had 
to be Bade to EPIC a Inforaatlon support systea to allow it to keep 
pace with incraaaing deaanda for its services. These discussions 
led to the initiation of the joint EPIC laproveaent Project. Tlia 
overall objective of the two-year EPIC laproveaent Project la to 
enhance EPiC'a inforaatlon aupport aystea and related 
coaaunlcationa to rapidly satlafy its current and anticipated 
intelligence inforaatlon proceaaing requireaenta. In this light, 
the project will laprove the efficiency of EPIC staff by enhancing 
tha utility, aupportabllity, functionality, and perforaance of its 
inforaatlon systea.  This project has already identified abort- 
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tana solutions to soa« of EPIC'S iBMdiats intslllganc* inforaatlon 
processing difficulties. Soae of the pressing quick start 
iaproveaents, already approved by the joint Senior Manageaent Teaa 
(aenbers f roa DOD and DOJ), are in the process of being 
iapleaented. DOD has provided auch-needed technical expertise to 
assess EPIC's intelligence inforaation processing environaent. 

In a related developnent, the Inforaation Architecture and 
Integration Subgroup (lAISG) of the Science and Technology 
Comalttee, Office of National Drug Control Policy is in the process 
of defining an overall drug inforaation aanageaent architecture for 
the entire counter drug coaaunity and providing associated 
lapleDentatlon guidance. The lAISG will produce several doctiaents 
that will Influence the inforaation systeas used to support the 
aany agencies fighting the war on drugs. The Mational Drug Control 
ADP Architecture and National Inforaation Manaaeaent Master Plan 
will define road naps for ADP and coaaunications interoperability, 
describe an overall information architecture, and delineate EPIC's 
inforaation support requlrenents within the broad, comaunlty-wlde, 
counter drug context. The Depsortaent has representation froa 
several conponents (e.g., FBI, DEA, Justice Management Division, 
etc.) on the lAISG and its associated task teaas. 

b. What lapaot, if soy, has this had on KVIC's ability to 
provide iBtelligenoe laforaatloa to rederal. State, and 
local lav anforoeaent ageaoies? 

ANSWER; EPIC continues to provide real-tiaa actionable 
intelligence to law enforcement agencies. Further inforaation 
exchange with DOD elements has enhanced the Intelligence 
products/services provided by EPIC to Federal, state, and local law 
enforceaent agencies. 

QOESTIOV 12 Ot The flsoal year l»a national Drug Control Strategy 
(page 118) oontaiaad stateaeata that the Attorney Oeneral •*vill 
create and chair a Law Inferoaaeat Drug latelllgeBoe Counoil to 
coordinate the developaeat aad prloritisatloa of drug 
iBtelligeaoe oolleotloa aad analysis reqalreaeats for the rederal 
law eaforoeaeat agenoies." 

a. Has this oounoil been established? Is DBA a participant? 
Who are the other aeabers of the Couaoil? 

ANSWER: At the Attorney General's direction. Justice Departaent 
staff are in the process of establishing the Law Enforceaent Drug 
Intelligence Council. Staff froa DEA will participate as will 
other aembers of the law enforceaent coaaunity, the intelligence 
community, and the defense coaaunity. 

b. What input, if any, has DKA proTlded or been asked to 
provide to the Couaoil? 
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ANSWER: Tta* DEA Administrator has partlclpatad in a aarlaa of 
meetings with other Department officials regarding the development 
of the scope and function of the LEOIC. 

e.  low does DBA view the oounoll'a role la bringing together 
the various Intelllgenoe centers new la operatloaT 

ANSWER: The Department views the role of the LEDIC as a 
coordination mechanism to prioritize drug intelligence collections 
and analysis requirements for the Federal Government. The 
Department recognizes the specialized and limited responsibilities 
of Federal drug intelligence centers. To ensure maximum effective 
use of limited drug intelligence resources, the LEDIC will work to 
enhance the Integration of these organizational structures to 
collect, digest, and apply the large volume of relevant information 
being acquired concerning drug traffickers, 

DlversioB of chemicals used in manufacturing illegal drugs: 

QOESTIOV 1211 IB isas. Congress passed the Chemical 
Diversion and Trafficking Act (COTA), which gives DEA the 
authority to regulate chemicals used in manufacturing illegal drugs 
such as cocaine. The CDTA does not require ohemloal handlers — 
manufacturers, distributors, exporters and laporters—to 
register with the Federal government. DEA is left to identify 
chemical handlers. The CDTA also requires chemical handlers to 
retain "retrievable" records of domestic transactions for 
inspection by DBA. 

a.  Eas the CDTA been effective in reducing the flow of 
chemicals essential to cocaine production? 

ANSWER: The Chemical Diversion and Trafficking Act has provided 
us with an important tool for use in reducing the flow of cocaine 
essential chemicals. In the 18 months that the Act has been in 
effect there have been some notable successes in this regard. 
Using the powers authorized by the CDTA, shipments of cocaine 
essential chemicals totalling approximately 670 metric tons have 
been suspended. These shipments were suspended because they 
represented a high potential for diversion. In addition, regular 
customer status has been denied to 65 foreign consignees, most of 
which are located in Central and South America. Sixty percent of 
Colombian customers for U.S. chemicals have been disapproved. This 
has resulted in approximately a fifty percent reduction in chemical 
exports to Colombia. 

Unfortunately, the net effect of this activity has been mitigated 
by an increase in cocaine essential chemicals being exported from 
Europe to Latin America. However, largely as a result of 
diplomatic efforts by the Department of Justice and the Department 
of State, the European Community (EC) has passed a regulation to 
discourage the diversion of certain chemicals used in cocaine 
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production. It aust be lapleaented by each EC aaabttr by July 1991. 

b. What haa baan DB&'a axparianoa In adMialatarlng tha CDT&T 
Za tbara a naad for any laglalatlTa ehangaa? 

ANSWER: Domestic enforcement of the COTA has also result'M in 
initial successes with a reduction in U.S. clandestine laboratory 
activity represented by a 35% drop in clandestine laboratory 
seizures last year. A loophole in the CDTA that exempts ephedrine 
tablets from control has been exploited by illicit methamphetamine 
producers. Possible amendments to tha CDTA are currently being 
considered by tha Departaant of Juatica to anhanca the 
effectiveness of the act. 

o. What has bean Dn'a aispariaiioa in idantlfyiBg ebaalcal 
handlara? Is thara a aaad to raquixa cbamical taaadlara 
to ragiater with DBA? 

ANSWER: With the inception of the Chemical Diversion and 
Trafficking Act, the DEA undertook a nationwide survey of chemical 
handlers in order to identify those which would be subject to the 
new law. Thia experience is nearing completion. Approximately 
3,000 firms have been identified. All have had their obligations 
under the CDTA explained to them by DEA Diversion Investigators. 
We anticipate that a similar survey will be undertaken in the near 
future in order to identify those firms which handle the additional 
chemicals added to the CDTA. 

Registering of certain handlers of precursor chemicals is on* 
possible amendment currently under consideration. 

d. Dees DBA oooparata witb tha 0.1. Costoaa Sanrlea is 
adBlBlatariag tha CDTA? 

ANSWER: The Chemical Diversion and Trafficking Act (CDTA) is 
enforced by the Attorney General, who has delegated authority to 
the DEA. The U.S. Customs Service, in coordination with DEA, 
anforcea compliance with the CDTA at U.S. bordera. 

Under provisions of the CDTA, any regulated person who imports or 
exports a threshold amount of a listed chemical is required to 
provide advance notification to the DEA. The DEA then verifies tha 
authenticity of the transaction and maintains this information in 
a computer database at DEA headquarters. This information ia 
transferred electronically to the U.S. Customs Service data center 
In Nawington, Virginia several times a day and ia thereby made 
availeibla to the U.S. Customs Treasury Enforcement Computer System 
(TECS). The chemical Information is therefore available to all 
Customs Inspectors at the port cities via TECS. Prior to an import 
or export of a listed chemical. Customs Inspectors access TECS to 
ensure that tha DEA haa received advance notification of all 
shipments and that DEA has not placed a "atop shipment" on tha 
transaction because of evidence of intended divaraion. 
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W. LEE RAWLS, ASSISTANT ATTORNEY GENERAL, U.S. DEPARTMENT 
OF JUSTICE, LETTER TO HON. DONALD S. RIEGLE, CHAIRMAN, 
BANKING, HOUSING AND URBAN AFFAIRS, U.S. SENATE, DATED 
MAY 23, 1991 

m C.S. Dtparbncm of Jiistict 

Office of Lcfislative AfTairs 

DC mH 

May 23, 1991 

Tha Honorabla Donald S. Riagla 
Chairman 
COBBlttaa on Banking, Houalng and Urban Affairs 
Unltad Stataa Sanata 
Naahlnqton, D.C.  20510 

Oaar Mr. chairman: 

Thank you for your racant lattar asking for tha vlaws of tha 
Oapartaant of Justlca concarnlng tha problaaa of Bonay laundarlng 
and financial Institution fraud, particularly with raspact to 
foralgn banks oparatlng In tha Unltad Statas and tha transfar of 
laundarad funds to foralgn countrlas. 

Tha Justlca Dapartaant Is coaalttad to tha anforcanant of tha 
•onay laundarlng laws with respect to all categories of crlalnal 
activity. Including white collar crlnas such as financial 
Institution fraud. Indeed, to aaphaslza the broad range of 
crlalnal activity to which the aoney laundering statutes apply, and 
to laprove the ability of tha Dapartaant to Investigate and 
prosecute these offenses, the Attorney General has recently 
reorganized the Crlainal Division to create a new Money Laundering 

. Section. The Section has particular responsibility for tha 
crlainal anforceaent of the aoney laundering statutes, 18 U.S.C. 
ii 1956 and 1957, and 31 U.S.C. ii 5311 at sag., while the Crlainal 
Division as a whole has rssponslblllty for the application of the 
forfeiture statutes, 18 U.S.C. ]{ 981-82, which have becoae very 
laportant law anforceaent tools in cases involving the laundarad 
proceeds of white collar criaa. Applying these statutes to 
•axiaixe our anforceaent efforts requires substantial coordination 
within tha Dapartaant of Justlca. 

' An axaapla of tha application of these statutaa in a 
financial iaatltutlon fraud caaa involving a foreign bank operating 
a branch In tha United Stataa is tha racant Indictaant in tha 
Mortham Diatrlet of Georgia in United States v. Drogoul. et al.. 
arising froa the activltiea of the Atlanta branch of a aajor 
Italian bank, Banca Nazionala del Lavoro. In that case, tha 
dafendanta are charged, iattC AiiA, under f195C with the laundarlng 
of hundreda of Billions of dollara in proceeds froa an elaborate 
fraud schaaa perpetrated against BKL-Atlanta's parent bank In 
Italy. Tha indictaant includea a crlainal forfeiture count under 
1982 aeeking tha forfeiture of tha laundered funds and any property 
used to facilitate tha laundering often***. 



Nhila w« hava had auccasaaa in thla araa,' our incraaaed 
aaphaaia on invaatlqatlona and proaacutiona of thia Cypa haa, 
pradictably, brought to light problaaa that wa baliava lagislation 
can raaolva. For Inatanca, wa hava drafted propoaala to alaplify 
tha iaauanca of aubpoanaa for bank racorda, to allow tha iaauanca 
of adainiatrativa aubpoanaa by tha Attomay Ganaral for tha purpoaa 
of undartaking civil forfaitura invaatigationa, and to allow 
inforaation gatharad by a grand jury in criainal invaatigationa to 
b« usad by attomaya for tha govamaant in forfaitura caaas 
involving aonay laundaring and fraud. Favorabla action on thaaa 
•aaauraa by tha Sanata would aaalat tha Dapartmant'a anforcaaant 
afforta In thia araa. Purtharaora, additional proviaiona ara 
currently baing davalopad with tha Dapartaant of Traaaury and will 
ba tranaaittad by tha Adainiatration in tha naar futura. 

Enforcaaant ia aoat difficult whan criainal (rocaada ara 
laundarad and tranafarrad ovaraaaa. Currant law givaa tha 
govarnaant aavaral waya of attaapting to racovar auch funda, but 
aach haa problaaa. If tha funda (or property into which the funda 
hava bean converted) can ba located in a foreign country, wa can 
aeek to have the defendant order the aoney retranaferred to the 
United Stataa or aeek the aaaiatanca of the foreign govemaent in 
repatriating the aoney. Another option ia to aak the foreign 
government to forfeit the property. Two foreign governments ara 
currently in the proceaa of iaplaaenting legialation permitting 
thea to give effect to forfeiture ordara iaaued by U.S. courts in 
aoaa caaea, to enable thoae countriea to forfeit the property to 
theaaalvea. In other caaea and other countriea, it aay be possible 
for the U.S. to share aufficiant evidence with the foreign 
juriadiction to eatabllah tha proparty'a forfaitablllty to foreign 
govemaents under foreign law. 

Me are alao actively working with tha OAS CICAD countriea to 
develop aodel aaaat forfeiture and aoney laundering statutes, and 
with the C-7 rinancial Action Taak Forca, tha Council of Europe, 

' To data, wa hava not ancounterad aany inatancea in which 
tha procaada of bank fraud hava bean laundered through overseaa 
financial Institutlona. There hava been a nuaber of caaea, 
however, wttera auch proceada hava baan laundered doaaatlcally. 
In addition to tha Progoul caae, itt Pnitad Stataa v. Kalley.   
F.2d   (10th Cir. Apr. a, 1991) (procaada of bank fraud 
laundarad through purchaaa of autoaobilaa), and Unifd states v. 
Dillaan. cr. Ho. 3-91 100-H, Indictaant filed April 17, 1991, in 
tha Horthem Oiatrict of Texaa (procaada of bank fraud laundered 
through aeriea of tranaactiona reaulting In purchaaa of atock). 

' A copy of our laglalatlva propoaala in thia araa, and a 
aaction-by-aaction analyaia of aach, ia attached for your review. 
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and othar intamational bodiaa to aaka it aasiar to obtain tha 
aaaiatanca of foraiqn govamaanta in auch caaaa. Wa aXao includa 
assat forfaltura proviaiona in tha Mutual Lagal Aaaiatanca Traatiaa 
and hava aiqnad aaaat forfaitura axacutiva agraananta with Hong 
Kong,  tha Onitad Kingdom, and Coloabia. 

Anothar way to racovar criainal procaada that hava baan 
laundarad and sant ovarsaaa ia to puraua aubatituta assata located 
within tha Unltad Stataa, but thia procadura ia not without 
liaitationa. For axaapla, if, in a hypothetical caaa, procaada of 
a aulti-ailllon dollar fraud achaaa ara laundarad by tranafarring 
thaa to tha Naw York bank account hald by a foreign bank that did 
no buaineaa in tha United Stataa, the foreign bank'a account would 
ba 'awept' each night ao that tha procaeda of the fraud would be 
iaaediataly tranafarred overaaaa. Thia would leave a zero balance 
in the foreign bank'a account at the beginning of each buaineaa 
day. 

Federal law, of courae, paralta criainal chargea to ba brought 
againat a foreign bank that participataa in a aonay laundering 
acheae; but like a foreign individual, a foreign bank can ba 
brought to trial only if it ia found within, or chooaea to aubnit 
to tha juriadictlon of, the United Stataa. In caaaa where a 
foreign bank cannot ba brought to trial, tha govemaent would have 
two choicea in attaapting to recover tha proceeda of the fraud: a 
civil forfeiture action againat any aonay hald by tha foreign bank 
under 18 U.S.C. f981(a)(1)(A) (civil forfeiture of property 
involved in a aonay laundering offenae), and a crialnal forfeiture 
action againat the individual dafendanta who coaaitted the fraud 
and aonay laundering offenaea under 1982(a)(1) (criainal forfeiture 
of aaaa).* 

A civil forfeiture, which generally would ba an action in XMB 
againat any tundahald by tha foreign bank in Ita accounta in Naw 
York at tha tiaa tha action ia filad, would not require the 
indictaent or conviction of any peraon; the action would ba 
directed aolaly at tha offending property. Thua in a civil action, 
it would not Batter that tha account holder waa not aubject to 
criainal chargaa. But under f9Sl, only property directly traceable 
to tha Boaay laundarlng offanae ia aubjact to forfeiture. If tha 
offending pvoparty. I.e. tha property that waa laundered, baa been 
reaoved. frsK tha Onitad Statea, the govemaent haa no right under 
f981 to forfeit aubatitute property even If the 'dirty aoney* haa 
been replaced with ether funda of equal value. 

In the BCCI caaa, the courta did have juriadictlon over 
BCCI eo that the govemaent waa able to puraua criainal 
forfeiture directly againat tha foreign bank aa wall aa through 
In raa proceedinga directed at property derived (roa drug 
trafficking. 
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In tha hypothstical caac, tha actual proparty subjact to 
forfaltura would hava baan swapt out of tha foralgn bank'a accounts 
aach ni^ht, and would tharafora no longar ba in tha jurisdiction 
of tha Unitad Stataa. Any proparty latar found in thoaa accounts 
would not ba tha saaa funda that wara involvad in tha allaqad aonay 
laundaring offansas. Tharafora, nona of tha funda on dapoait at 
tha tiaa tha civil action waa fllad would ba aubjact to forfaitura. 
A proposal to cloaa this loophola, i.a. to allow tha forfaitura of 
funqibla proparty in a bank account in a civil action, is bafora 
tha Housa of Raprasantativas in |30 of H.R. 2t. 

In a criminal forfaitura action, forfaitura ia charactarizad 
as a fora of puniahaant against tha convictad offandar. Tharafora, 
if through any act of tha dafandant tha actual proparty aubjact to 
forfaitura ~ I.a., tha proparty Involvad in tha aonay laundaring 
offansa -- is unavailabla, tha court aay ordar tha forfaitura of 
substituta assata. Tha aubstituta assats, howavar, auat ba assata 
of tha dafandant. Proparty balonging to a third party aay not ba 
fortaitad to satiafy what is aasantially a paraonal Judgaant 
againat tha dafandant puniahing hla for his crlaa. 

In tha hypothatical caaa, tha govamaant would f ila a criainal 
forfaitura count againat tha indlviduala who comlttad tha fraud 
and aonay laundaring offansas; but in tha avant thoaa individual 
dafandants wara convictad, tha forfaitura ordar could only ba 
satisfiad out of thair paraonal aaaata, not out of tha untalntad 
aaaats of an unindicted party. Tharafora, whila thaoratically all 
of tha laundarad dollara would ba aubjact to forfaitura if tha 
individual dafandanta wara convictad of aonay laundaring 
(dafandanta ara jointly and savarally liabla for tha antira aaount 
of proparty involvad in tha offansa), tha Unitad stataa would hava 
to aatiafy tha forfaitura judgaant out of thair paraonal assats and 
would likaly racovar only a tiny fraction of tha funda that may 
hava baan involvad in tha offansa.' 

Tha criainal forfaitura statuta doaa provida a aachanisa for 
raaching proparty of a convictad dafandant that haa baan 
transfarrad to an oalndlctad third party in an attaapt to avoid 
forfaitura. Oiitor 21 O.C.C. |(S3(c), which ia incorporatad by 
rafaranoa late Itas, tha oourt aay ordar tha forfaitura of proparty 
that was lavolvad in an offansa but latar transfarrad to a third 
party, sabjaet to tha right of tba third party to show that ha had 
auparlor tltla to tba proparty all along, or that ha waa a bona 
fida purchaawr off tba proparty wiw had no raason to ballsva that 
tha proparty vaa aubjact to fforffoltura whan ba aoqulrad It. Sia 
21 O.S.C. |tS3(B). 

* Dafandanta ara jointly and aavarally liabla for tba 
antira aaount off proparty involvad ia tba offansa. 
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For ••varal raasona, this provision would not b« helpful to 
tha govamaant in tha hypothatlcal casa. First, tha statuta spaaks 
of proparty "subsaquantly transfarrad" froa tha dafandant to tha 
third party. This iaplias that tha govamaant's rights against 
proparty hald by third partias applias only to tha proparty 
actually involvad in tha offansa that was onca in tha possassion 
of tha dafandant, not to raplacaaent proparty latar obtainad by tha 
third party froa anothar sourca. 

Sacond, tha statuta was intandad to assist tha court in 
anforcing tha ralation-back doctrina which holds that titla to 
proparty involvad in a crisinal offansa vaata in tha Unitad Statas 
at tha tiaa tha offansa occurs. Undar tha statuta, only bona flda 
purchasars can dafaat tha govamaant's titla to such proparty. 
Thus, if tha aonay to which tha govamaant haa titla undar tha 
ralation-back doctrina wara found in tha possaasion of tha foraign 
bank, tha court could ordar its forfaitura subjact to that bank's 
right to prova that it was a bona fida purchasar. Nothing in tha 
statuta, howavar, subjacts a third party to tha forfaitura of 
substitute assets even if he was not a bona fida purchasar of the 
tainted property. This is because, aa noted, aubatituta assata 
aay only be forfeited where the actual proparty subjact to 
forfeiture ia unavailable due to soae action "of the defendant.' 

Ha appreciate your interest in tha views of the Oepartaant of 
Justice on these issues and are, of course, willing to work with 
the coaaittee in addressing any of the problens discussed in this 
letter. 

The Office of Kanagaaent and Budget advises that froa the 
standpoint of tha Adainiatratlon's prograa there ia no objection 
to the subaission of the enclosed proposal. 

Sincerely, 

N. Lee Rawla 
Assistant Attorney General 
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W. LEE RAWLS, ASSISTANT ATTORNEY GENERAL, U.S. DEPARTMENT 
OF JUSTICE, LETTER WITH ENCLOSURES TO HON. DANFORTH 
QuAYLE, PRESIDENT OF THE SENATE, U.S. SENATE, DATED MAY 23, 

^^"' U.S. Dcpartmcni of Justice 

^.\. Office of Legisliiive Affiirs 

OTTKC ot tht AwiuH Aaoncy GMtnl 

My 23, 1991 

Th« Honorabla Danforth Quayl* 
Prasident of th« Sanata 
Unitad Statas Sanata 
Washington, D.C.  20510 

Mar Mr. Praaldant: 

Enclosad for your conaidaratlon and appropriata rafaranca is 
proposad lagislatlon antitled tha "Monay Laundarinq Improvaaants 
Act of 1991".  A saction-by-sactlon analysis of tha proposal is 
also anclosad.  This laqislation would aaka a sarias of anand- 
•ents to tha aonay laundaring statutas anactad in tha Anti-Orug 
Abusa Acts of 1986 and 1988 and tha Criaa Control Act of 1990. 
Additional provisions ara baing davalopad with tha Dapartoent of 
Traasury and will b« transaittad by tha Adalnistration in tha 
naar futura. 

Our axparianca with tha aonay laundaring statutas ovar tha 
past four yaars indlcataa that thasa provisions ara proving to ba 
tha powarful tools against sophisticatad financial crima that 
Congrass intandad.  Not surprisingly, howaver, as prosacutors 
hava bacoaa aora faailiar with tha naw statutas, and as appallate 
courts hava bagun to intarprat thaa, wa hava ancountarad anbigui- 
tlaa, loophelaa and otbar problaas that raguira lagislativa 
action to oorract. Wa hava also discovarad various procadural 
Inadaguaciaa In ralatad araas of tha law, including tha civil 
forfaltura statutas, that Congrass intandad to ba usad in con- 
junction with tha aonay laundaring provisions. Addrassing thasa 
aattars would graatly anhanca tha ability of tha Oapartnant of 
Justlca to anforca tha aonay laundaring laws through forfaltura 
actions. Wa tharafora urga that tha laglslatlon ba proaptly 
anactad. 

Tha Offica of Managenant and Budgat has advisad that thara 
is no objaction to tha subaission of this lagislation froa tha 
standpoint of tha Adalnistration's prograa. 

Sincaraly, 

W. Laa Rawls 
Assistant Attomay Ganaral 

Inclosuraa 
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A BILL 

Be it enacted by the Senate and House of Representatives of 

th« United States in Congress assembled. 

SEC. 1.  SHORT TITLE. 

Thia Act Bay be cited as th« Money Laundering Improvements 

Act of 1991. 

Tltla I — Forfeitura Proeaduraa in Money Latudaring Cases 

SBC. 101. JURISDICTION IM CIVIL FORTBITORB CASES 

(a) IN GENERAL.-- Section 1355 of title 28, United States 

Code, is anendad by designating tha existing matter as subsection 

(a), and by adding tha following new subsections: 

"(b) (1) A forfaltura action or proceeding may be 

brought in tha district court for the district in which any 

of tlM acts or oalsslons giving rise to tha forfeiture 

. occurrad, or In any other district where venua for tha 

forfaltura action or proceeding is specifically provided by 

section 1395 of this title or any other statute. 

"(2) Hhanavar property subject to forfeiture under tha 

laws of tha United States is located in a foreign country, 

I 
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or has been detained or seized pursuant to legal process or 

competent authority of a foreign government, an action or 

proceeding for forfeiture nay be brought as provided in 

paragraph (I), or in the United States District Court for 

the District of Columbia. 

"(c) "In any case in which a final order disposing of 

property in a civil forfeiture action or proceeding is 

appealed, removal of the property by the prevailing party 

shall not deprive the court of jurisdiction.  Upon motion of 

the appealing party, the district court or the court of 

appeals shall issue any order necessary to preserve the 

right of the appealing party to the full value of the 

property at issue, including a stay of the judgment of the 

district court pending appeal or requiring the prevailing 

party to post an appeal bond.". 
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SBC. 102.  CZTXI, rORTBITnU OF rTOOZBLB PROPSRTY 

(a).  Chapter 46 of title 18, United States Code, is amended 

by adding at the end thereof ttie following new section: 

"f 984.  Civil Forfeiture of Fungible Property. 

"(a) This section shall apply to any action for forfeiture 

brought by the United States. 

"(b) In any forfeiture action in rea in which the subject 

property is cash, monetary instrunents in bearer form, funds 

deposited in an account in a financial institution, or other 

fungible property, it shall not be necessary for the government 

to identify the specific property Involved in the offense that is 

the basis for the forfeiture, nor shall it be a defense that the 

property involved in such an offense has been removed and 

replaced by identical property.  Except as provided in subsection 

(c), any identical property found in the same place or account as 

the property involved in the offense that is the basis for the 

forfeiture shall be subject to forfeiture under this section. 

"(c)  Ho action pursuant to this section to forfeit property 

not traceable directly to the offense that is the basis for the 

forfeiture aay be coaaenced more than one year from the date of 

the offens*. 

"(d) Ho action pursuant to this section to forfeit property 

not traceable directly to the offense that is the basis for the 

forfeiture say be talcen against an account of an agency or branch 

of a foreign ban)c (as such taras are defined in paragraphs 1 and 

3 of section 1(b) of the International Banking Act of 1978) held 
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in th« Unitad Stat«s at anothar financial Institution wh«r« said 

aqency or branch is not itself a party to tha offensa that is the 

basis for tha forfeiture. •*. 

(b) The amendments made by this section shall apply 

retroactively. 

(c) The chapter analysis for chapter 46 of title 18, United 

States Coda, is amended by adding at the end the following: 

"984. Civil forfeiture of fungible property.". 

•le. 103. ADianaT«ATZVB SUBPOBMM 

(a) IN GENERAL.— Chapter 46 of title 18, United States 

Code, is amended by adding at the end tha following new section: 

"fSS. Adainlstrative Subpeaaas 

"(a) (1) For the purpose of conducting a civil 

investigation in contemplation of a civil forfeiture 

proceeding under this title or the Controlled Substances 

Act, the Attorney General may — 

"(A) adalniatar oaths and affinMtlons> 

"(B) taka avldanca; and 

"(C) by subpoena, suaaon witnesses and require tha 

production of any books, papers, correspondence, 

•aaoranda, or other records which the Attorney General 

deems relevant or material to the inquiry. Such 

subpoena may require tha attendance of witnesses and 

tha production of any such records fro* any place in 
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tha United States at any place in the United States 

designated by the Attorney General. 

"(2) The saae procedures and linitations as are 

provided with respect to civil investigative demands in 

subsections (g), (h), and (j) of section 1968 of title 18, 

United States Code, apply with respect to a subpoena issued 

under this subsection.  Process required by such subsections 

to be served upon the custodian shall be served on the 

Attorney General.  Failure to comply with an order of the 

court to enforce such subpoena shall be punishable as 

contempt. 

"(3) In the case of a subpoena for which the return 

date is less than 5 days after the date of service, no 

person shall be found in contempt for failure to comply by 

the return data If such person files a petition under 

paragraph (2) not later than 5 days after the date of 

service. 

"(4) A subpoena may be issued pursuant to this 

subsection at any time up to the commencement of a judicial 

proceeding under this section." 

(b) ca«rORNING AMSNDHKNT.-- The chapter analysis for chapter 

46 of title 1«, United States Code is amended by adding the 

following: 

"985. Administrative Subpoenas." 

aae. i»4. WOCMIUM TCB HIBMI 

s 
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(a) IN GENERAL.— Chapter 46 of titl* 18, Unitad States 

Coda, is anandad by adding at tha and the following new section: 

"tx. Subpoenas for Bank Records 

"(a) At any tine after the commenceDent of any action 

for forfeiture brought by the United States under this title 

or the Controlled Substances Act, any party nay request the 

Clerk of Che Court in the district In which the proceeding 

is pending to issue a subpoena ducas tecum to any financial 

institution, as defined in 31 U.S.C. S312(a), to produce 

books, records and any other docuaents at any place 

designated by the requesting party.  All parties to the 

proceeding shall be notified of the issuance of any such 

subpoena.  The procedures and liBitations sat forth in 

section 985 of this title shall apply to subpoenas issued 

under this section. 

"(b) Service of a subpoena issued pursuant to this 

section shall be by certified eall.  Records produced in 

response to such a subpoena Bay be produced in person or by 

•ail, coaaon carrier, or such other aethod as aay be agreed 

upon by tha party requesting the subpoena and the custodian 

of raoorda. Tba party requesting the subpoena aay require 

the custodian of records to subait an affidavit certifying 

the authenticity and coapleteneas of the records and 

explaining tha oaission of any records called for in the 

subpoena. 
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"(c) Hothing in this saction shall praclud* any party 

from pursuing any form of discovery pursuant to tha Federal 

Rules of Civil Procedure." 

(b) CONFORMING AMENDMENT.— The chapter analysis for chapter 

46 of title 18, United States Code, is amended by adding at the 

end the following: 

"986. Subpoenas for Bank Records." 

Tltl* XX — Memay Laoadaring 

•Bc. 201. DUBTiai or BuxnmuT um zau>vntnaTi.T Lzmriaa 

naviaxaas xa is a.s.c. its*. 

Section 1956(c)(7)(D) of title 18, United States Code, is 

amended — 

(1) by stri)cing "section 1341 relating to mail fraud) or 

section 1343 (relating to wire fraud) affecting a financial 

institution, section 1344 (relating to banic fraud),"; and 

(2) by strllcing "section 1822 of tha Mail Order Drug 

Paraphernalia Control Act (100 Stat. 3207-31; 21 U.S.C. 857)" and 

insarting "aaction 423 of tha Controllad Substances Act". 

••e. a«t. oai or OBUD JVBY XVTORMATXOII FOK BA>K rsAuo AMS 

Momr uunraxaa roinxTUBU. 

Section 3332(a)  of titla IS,  United States Coda,   is amended 
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(1) by strllclng "section 981(a)(1)(C)* and inserting 

"section 981(a)(1)"; and 

(2) by inserting "or money laundering" atter "concerning a 

banking law". 

SBC. 203. STRDCTURIWa TKAm&CTIOlIB TO KVIUDS OUB 

BBQOZBBHBBTS. 

(a) Section 5324 of title 31, United States Code, is amended 

(1) by designating the existing provisions as subsection 

(a); 

(2) by adding at the end the following new subsection: 

"(b) No person shall for the purpose of evading the 

reporting requirements of section 5316 — 

"(1) fail to file a report required by section 5316, or 

cause or attempt to cause a person to fail to file such a report; 

"(2) file or cause or attempt to cause a person to file 

a report required under section 5316 that contains a material 

omission or misstateaent of fact; or 

"(3) structure or assist in structuring, or attempt to 

structur* or aBsist In structuring, any importation or exporta- 

tion of aoiMtary Instruments.". 

(b) CONFORMING AMENDMENT.  Section S321(a)(4)(C) of 

title 31, United States Code, is amended by striking "under 

section 5317(d)". 

KO-ain n 



(c) FORFEITURE. (1) Section 981(a) of tltl* 18, United 

State* Code, !• amended by striking "5324" and inserting 

"5324(a)"; and 

(2) Section 5317(c) of title 31, United States Code, is 

amended by inaerting after the first sentence the following: "Any 

property, real or personal, involved in a transaction or 

attempted transaction in violation of section 5324(b), or any 

property traceable to such property, may be seized and forfeited 

to the United States Government." 

•ic. 104.   DxacLMUKi OP oKMBAvazc TSMnzBa oion. 

Section 5326 of title 31, United States Code, is amended by 

adding the following new subsection: 

"(c) No financial institution or officer, director, employee 

or agent of • financial institution subject to an order under 

this section may disclose the existence of or terms of the order 

to any person except as prescribed by the Secretary." 

ne. aof. etuavzaazoa cm tmwvnxxam or rrwmr. 

ZBiTxnrzaa ZM I» o.s.e. i«s« MD itsT. 

(•) ••otion 19S7(f)(l) of title It, United State* Code, is 

amended by •triking "financial institution (as defined in section 

5313 of tltl* 31)" and Inserting in lieu thereof "financial 

institution (as defined in section 1956)". 



(b) Section 1956(c)(6) of title 18, United States Code, is 

amended by striking "and the regulations" and inserting in lieu 

thereof "or the regulations". 

SIC. 30«. DDinTzoa or FZUUKIM. TaiunACTZoa n is o.s.c. 
Its*. 

Section 1956(c)(4)(A) of title 18, United States code, is 

asiended — 

(1) by stri)cing ", which in any way or degree affects 

interstate or foreign comnerca," and inserting that sane stric)can 

language after "a transaction"; and 

(2) by inserting after "aonetary Instruments" the following: 

", or (ill) involving the transfer of title to any real property, 

vehicle, vessel, or aircraft,". 

SIC. 307. oasraucran A uoaan uumnuBa lavisTzaxTioa. 

Section 1510(b) (3) (B) (1) is amended by strilcing "or 1344* 

and Inserting In lieu thereof ", 1344, 1956, 1957, or chapter 53 

of title 31 (31 D.S.C. 5311 at seq.)". 

SIC. «••. taoMDB a MonT Lxon>nzva CASIS. 

Section S34(c)(l)(B) of title 28, Onited States Code, is 

amended by inserting "or of sections 1956 and 1957 of title 18, 

sections 5313, and 5334 of titls 31, and section 60501 of title 

26, Unitsd States Cods" after "crlslnsl drug laws of the United 

States". 

10 
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•sc. to*. nnubVT worn wamt ummisxae omnpiiMsiM. 
Section 195e of tltla 18, United States Code, Is aaended by 

inserting at the end the following new subsection: 

"(g) Any person who conspires to conmlt any offense defined 

in this section or section 1957 shall be subject to the saae 

penalties as those prescribed for the offense the comalssion of 

which was the object of the conspiracy.". 

•ae. au. TMHBZcmi. uo ooafomzsa Miwwif «o waamt 

uunonBxao nawiaxoi. 

(a) Paragraph (a)(2) and subsection (b) of section 1996 of 

title 18, United states Code, are aaended by striking "transpor- 

tation" each place it appears and inserting in lieu thereof 

"transportation, transalssion, or transfer"; 

(b) Subsection (a)(3) of section 1956 of title IS, United 

States Code, is aaended by striking "represented by a law 

enforceaent officer" and inserting in lieu thereof "represented". 

8K. ail. fiicLOszoa or »OTZCI TO >O««ZBLI smvicTS or 

Bzzmaea or » anm JOBT auBiona roR Bxm 

noouM M Moan unmuaa MO OOHTKOLLIO 

•OMnim xwmzaATZom. 

section 1120(b)(1)(A) of the Right to rinancial Privacy Act 

of 197« (12 U.S.C. 3430(b)(1)(A)) U aiMnded by inserting before 

the seaicolon "or criae involving a violation of the Controlled 

XI 



Substance Act, th« Controlled Substances Inport and Export Act, 

sections 19S6 or 1997 of title 18, sections 5313, 5316 and 5324 

of title 31, or section 60S0I of title 26, United States Code". 

SIC. 212.  DErZVITIOM OF PROPBBTY fOR CRIMINAL FORFBITURB 

Section 982(b)(1)(A) of title IS, United States Code, is 

amended by stri)cing "(c)" and Inserting "(b), (c)". 

•le. 2X3. BIPAVSIOM OF MOKXY LAtmOIRIIKI AMD FORFBITtrRI LAWS 

TO COVBR PR0CBB08 OF FOREIGM VIOLBHT CRIMES. 

Sections 981(a)(1)(B) and 1956(c)(7)(B) of title 18, United 

States Code, are each anended by — 

(1) inserting "(1)" after "against a foreign nation 

Involving"; and 

(2) inserting "or (ii) kidnapping, robbery, or extortion" 

after "Controlled Substances Act)". 

SIC. 214. WKTitnMitxom or iisntzcrzoa o> DISBOSAI. or 

jDOZczUiiiX fORnmo nunam mt TMM THASORX 

Section 9S1(«) of title IS, United States Code, is amended 

by striJcing "Iha authority granted to the Secretary of the 

Treasury and the Postal Service pursuant to this subsection shall 

apply only to property that has been adBinistratively forfeited." 

U 



226 

8ICTI0II Awayszs or MONBY LxniiDSRiMo 

IMPROVZMSinS ACT OP  1991 

8tgti9n 101 

Title 28, Section 1355, gives the district courts subject 

natter jurisdiction over civil forfeiture cases. The venue 

statutes Cor forfeiture actions provide for venue in the district 

in which the subject property is located, 28 U.S.C. {1395, or in 

the district where a related criminal action is pending, 18 

U.S.C. f9ai(h).  But no statute defines when a court has 

jurisdiction over the oronertv that is the subject of the suit. 

S£fl United States v. 23.481. 740 F. Supp. 950 (E.O.N.Y. 1990). 

This omission has resulted in unnecessary confusion and 

repetitive litigation of jurisdictional issues, see, e.g.. United 

States v. 10.000 in U.S. Currency. 860 F.2d 1511 (9th Cir. 1988); 

United States v. Prealses Known as Lots SO t  5\.   681 P. Supp. 309 

(E.D.N.C. 1988), and results in the government's having to file 

multiple forfeiture actions in different districts in the same 

case in order to satisfy jurisdictional requirements. 

This provision, styled as an amendment to 28 U.S.C. S1355, 

resolves th^se issues for all forfeiture actions brought by the 

governBent. 

Subsection (b)(1) sets forth as a general rule that 

jurisdiction for an in rem action lies in the district in which 

the acts giving rise to the forfeiture were committed. This 

woald be a great i^rovement over current law which requires the 
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governaent to file separate forfeiture actions in each district 

in which the subject property is found, even if all of the 

property represents the proceeds of crininal activity committed 

in the same place.  (For example, if a Miani-based drug dealer 

launders his money by placing it in bank accounts in six states, 

the government would have to Institute six separate forfeiture 

actions under 1981 to recover the money.) 

Under the early in rem cases, jurisdiction was proper only 

in the district where the property was "located."  See Penninoton 

V. Fourth Mational Bank. 243 U.S. 269, 272 (1917).  This doctrine 

has been substantially eroded in recent years; and at least one 

court has speculated that the "minimum contacts" test of 

International Shoe may have completely replaced the 

territoriallty question as a basis for the court's in rem 

jurisdiction.  Sfifi United States v. SIO.OOO in U.S. Currency. 

suora.  In any event, to the extent that the doctrine remains 

viable. It has generated litigation over various issues, such as 

the "location" of money seized In one district and deposited in 

an account In another district during the pendency of the 

forfeiture action.  See United States v. S2J.481. 740 F. Supp. 

950. 

Subsection (b)(1) resolves these Issues by providing that 

the court in the district where the acts giving rise to the 

forfeiture occurred has jurisdiction over the forfeiture action. 

The subsection also sakes clear this provision is not intended to 

affect jurisdiction based on the venue-for-forfeiture statutes 
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th«C congrasa haa previously anactad or say anact in tha futura. 

For axaapla, 28 U.S.C. S1395 providas for vanua wheravar tha 

proparty is locatad, and 18 U.S.C. j981(h) and 21 O.S.C. {881(j) 

provide for venua in a civil forfeiture case in the district 

where a related criainal prosecution is pending.  Although they 

do not say so explicitly, those statutes apply not only to venue 

but also to jurisdiction, sinca it would sake no sense for 

Congress to provide for venue in a dlatrict without intending to 

give tha court in that district jurisdiction as well. S£S 130 

Cong. Rec, daily ad., January 26, 1984, at S267 (stataaent oC 

Senator Liaxalt explaining vanue-for-forfeitura provision in 21 

U.S.C. J881(j)). 

Subsection (b)(1) thus aalces clear that these venue-for- 

forfeiture atatutea also give the court in the relevant district 

jurisdiction over the defendant property even if the property was 

not seized In that district and la not located there. See 

Preaiaea Known aa Lota 50 t  51. 681 P. Supp. at 311-13 

(discussing constitutionality of thia approach under 21 U.S.C. 

I««l(j)). 

Subseotion (b)(3) addraases a problea that arises whenever 

property mibjeet to forfeiture under the laws of tha United 

States la locafd In a foreign country. As Mentioned, under 

current law. It la probably no longer necesaary to baae in rea 

jurisdiction on tha location of the property If there have been 

sufficient contacts with tha district in which ttae suit is filed. 

flat United atatea v. SIO.OOO in U.S. Currency. UIBXM-     MO 
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statute, however, says this, and the issue has to be repeatedly 

litigated whenever a foreign government is willing to give effect 

to a forfeiture order issued by a United States court and turn 

over seized property to the United States if only the United 

States is able to obtain such an order. 

Subsection (b)(2) resolves this problen by providing for 

jurisdiction over such property in the United States District 

Court for the District of Coluabia, in the district court for the 

district In which any of the acts giving rise to the forfeiture 

occurred, or in any other district where venue would be 

appropriate under a venue-for-forfeiture statute.  If the acts 

giving rise to the forfeiture occurred In sore than one district, 

as would commonly occur in a money laundering case, for example, 

jurisdiction would lie in any of those districts or In the 

District of Columbia. 

Finally, subsection (c) addresses a recurring problem 

involving appeals In civil forfeiture actions.  The question has 

two parts: 1) whether the removal of the res from the 

jurisdiction of the court following the entry of the district 

court order deprives the appellate court of jurisdiction over the 

appeal; and 2)  whether the appellate court should take steps to 

ensure that the property Is not diminished in value, taken out of 

the country, or otherwise made unavailable to the appellant in 

the event the appeal results In the reversal of the district 

court's judgment. S»M  United States v. Parcel of Land fWoburn 

Citv Athletic Club. Ine.>.   P.2d  , MO. 90-17S2 (1st Cir. 



230 

Mar. 12, 1991), allp op. 6-9 (discussing but not dsciding whathar 

appeXlata court ratains jurisdiction whan district court doas not 

stay forfeitura ordar and no lonqar has control ovar £SS)• 

Tha first santanca in subsection (c) resolvas the first 

issua by providing without axcaption that an appallata court is 

not daprivad of jurisdiction ovar an otharwisa propar appeal 

simply because the res has been renoved froa tha jurisdiction. 

This will allow successful claiaants the use of their property 

pending appeal, and will allow the governnent to nove tha 

property for storage or investacnt purposes, without depriving 

the losing party of his appellate rights. Tha second sentence 

provides, however, that the appallata court is obliged to take 

whatever steps it deens necessary, including ordering the stay of 

the district court order or requiring tha appellant to post an 

appeal bond, to ensure that while the appeal is pending, the 

party exercising control over the property does not take any 

action that would deprive tha appellant of the full value of tha 

property should tha district court's judgment be reversed. The 

types of actions that tha appellant court aust seek to protect 

against are those listed in 21 O.S.C. lSS3(p). 

leotlea ia« 

In 1986, Congress aaended the crlainal forfeiture statute, 

21 U.8.C. ft93, to authorise the forfeiture of substitute assets. 

see Section 1153(b), Anti-Drug Abuse Act of 1986, Pub. L. 99- 

S70, 100 Stat. 3207-13. This provision, added as a new 
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subsection (p), applies whenever property otherwise subject to 

forfeiture is unavailable because it cannot be located, has been 

sold to a third party, has bean placed beyond the jurisdiction of 

the court, has been dininished in value, or has been conmlngled 

with other assets.  In such a case, the court is authorized to 

order the forfeiture of any other property of equal value.  In 

1988, an identical provision was added to the criainal forfeiture 

statute that governs forfeitures in aoney laundering cases,' 18 

U.S.C. 982(b).  See Sections 6463-64, Anti-Drug Abuse Act of 

1988, Pub. L. 100-690, 102 Stat. 4374-75. 

In a criainal case, the purpose of forfeiture is to punish 

the defendant.  It is an in oersonaa action directed at the 

defendant personally to punish hia for his criainal acts.  The 

scope of the punishnent is circuascribed by the value of the 

property involved in or acquired through the coaaission of the 

criminal acts, but there is no reason why the punishaent can be 

imposed only through the forfeiture of a specific piece of 

property. The forfeiture of any property of equal value inposes 

the saae ptinishaent fairly and effectively. If this were not the 

rul«, a defendant could escape the punishaent of forfeiture 

aerely by, for exaaple, placing certain property out of the reach 

of the court or coaaingling it with other property so that it 

couid not easily be Identified. Under the 1986 and 1988 

aaendaents, the court can Insure that the appropriate punishaent 

ia iaposed irreap*ctiv« of such atteapts to avoid the 



232 

consequences of criminal wrongdoing by ordering the forfeiture of 

some other property the defendant owns. 

Forfeiture in a civil case is based on a different premise: 

It is intended not to punish a defendant; nor is it directed at 

any property owner personally.  Rather it is an in rem action 

directed at a specific piece of property involved in criminal 

wrongdoing.  In a civil forfeiture case, the property involved in 

a criminal offense is itself considered "guilty" and is 

forfeitable to the government regardless of the guilt or 

innocence of its owner.  Thus it normally %rould be inconsistent 

with the theory of civil forfeiture to allow a court to order 

forfeiture of a substitute asset.  In other words, if the theory 

underlying the forfeiture is that a specific piece of property is 

"guilty" and therefore forfeitable regardless of who its owner 

may be, it would make no sense for the government to order the 

forfeiture of another "innocent" asset when the guilty one is 

unavailable. 

For this reason, the 1986 and 1988 substitute asset 

amendments applied only to the criminal forfeiture statutes, and 

not to the civil forfeiture statutes. That distinction should be 

maintained} but there are instances %rtiere strict adherence to the 

notion of forfeiture in civil cases only of identifiable "guilty" 

property makes no sense. 

In the case of discrete tangible property, such as a car or 

boat or piece of real estate, the government should be limited in 

a civil case only to the forfeiture of the property actually 



involved in th« criainal offans*.  If that property is 

unavailable, or is diminished in value, the government is simply 

"out of luck" since it is title to the property, not punishment 

of its owner, that the government has a right to pursue. 

But in cases where the property is fungible, the government 

should be able to pursue title to the property without having to 

identify the specific item or items actually involved in an 

offense.  In a case involving a quantity of cash, for example, 

that had been commingled with other cash, or kept in a place 

where identical quantities of cash were constantly being added 

and subtracted, the government could no more identify the 

specific dollar bills subject to forfeiture than it could 

identify a specific ton of grain in a grain elevator or a 

specific pile of bricks in a brickyard.  In such a case, the 

government should be able to obtain title through civil 

forfeiture to the identical property found in the place where the 

"guilty" property had been kept. 

The courts have recognized the soundness of this argument. 

In United States v. Banco cafetero Panaaa. 797 F.2d 1154 (2d Cir. 

1986), for exaspl*, the Second Circuit held that where funds 

deposited in a certain bank account were subject to civil 

forfeltura, the govemaent could assume that the "guilty" 

property regained in the account, notwithstanding subsequent 

deposits and withdrawals, as long as the balance in the account 

always remained greater than or equal to the sum subject to 

forfeiture. U.  at IKO. In that cese, however, the court based 
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its holding on accepted accounting principles — such as the 

theory of "first in, last out" — rather than on any statutory 

authority that would be applicable to all cases involving 

fungible property.  Experience has shown that this approach is 

Inadequate to protect the property rights of the government in 

such cases. 

Consider, for exaaple, the case of a bank account Involved 

in a money laundering scheme.  Under 18 U.S.C. {981, all property 

involved in money laundering is forfeitable to the United States. 

United States v. All Monies. 754 F. Supp. 1467  (0. Haw. 1991). 

Thus if a Boney laundering offense involving a million dollars 

occurs on January 1, and the laundered money is deposited into a 

given bank account on that data, the government may seize the 

million dollars from the account as soon as it is deposited. 

Under Banco Cafetero. the government may still seize the million 

dollars a month later even if it can be shown that during the 

month of January there were numerous other deposits and 

withdrawals as long as the balance never fell below one million 

dollars. This is because the government is entitled to assume 

that the flz«t deposit — the million dollars in laundered money 

~ remaiiM in the account until the last withdrawal is made. 

The olenrer money launderer, however, being aware of the 

limitations of the accounting theories underlying cases such as 

Banco Cafetero. will choose to place his laundered funds in 

accounts where the balance Is highly volatile. For example, he 

•ay place th« laundered funds in an account held by a money 



•xchangcr wh«re, b«causa of th« natura of th« business, the 

balance may vary from zero to a million dollars several tines a 

week; yet in that case, the launderer may be assured that his 

money will still be available when he wants it because the 

balance in the account is sure to rise again to the million 

dollar level.  Thus, to continue the above example, if a million 

dollars in laundered drug money is deposited Into a volatile bank 

account on January 1, and the balance in facts dips to zero 

several times during the month but returns to one million dollars 

by the first day of February, the million dollars is still 

available to the criminal money launderer, but it is not 

forfeitable to the government. 

The above scenario illustrates a weakness in the Banco 

Cafetero holding that can easily be exploited by money 

launderers, drug traffickers, and others whose criminal proceeds 

are subject to civil forfeiture.  There is no reason why fungible 

property, such as the balance in a bank account, should escape 

forfeiture simply because the property is capable of being moved 

in and out of the govemaent's view with great rapidity.  If 

despite the apparent disburseaent of the property it remains, by 

its fungible nature, capable of being replaced or reconstituted 

in identioal tozm  at any time, it should remain subject to 

forfeiture.  Any other rule merely rewards those who contrive 

sophisticated shell games to hide the whereabouts of crialnally 

derived property. 

1« 
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Th« proposed amandment adds a new section 984 to the 

forfeiture chapter in title 18 that is applicable to any civil 

forfeiture action brought under title 18 or title 21, including 

violations of the Bank Secrecy Act punishable by 31 U.S.C. $5322 

for which forfeiture actions are undertaken pursuant to 18 U.S.C. 

$981.  Sec 984 provides that in cases involving fungible 

property, property .is subject to forfeiture if it is identical to 

otherwise forfeitable property, is located or maintained in the 

same way as the original forfeitable property, and not more than 

one year has passed between the tine the original property 

subject to forfeiture was so located or maintained and the tine 

the forfeiture action was initiated by seizing the property or 

filing the complaint, regardless of whether or not the fungible 

property was continuously present or available between the time 

it became forfeitable and the time it was seized.  (The time 

limitation is considered necessary to ensure that the property 

forfeited has a reasonable nexus to the offense giving rise to 

the original action for forfeiture.) 

Thus under the oaandaent, • million dollars in laundered 

drug money that im deposited into a bank accotint on January 1, 

would be forfeitable from that account any time within the 

ensuing yaar that the balance in the account was at least one 

million dollars, even If, at various times in the Interim, the 

balance fluctuated above and below the million dollar level. 

Once a year had passed, however, the government could no longer 

reasonably claim that the million dollara in the account was the 

11 
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sane money that was originally forfeitable, and the forfeiture 

action could not be maintained. 

The provision in subsection (d) carves out a very narrow 

exception that precludes use of section 984 to forfeit assets 

held in the clearing account of a foreign bank through which 

laundered funds noved in the past, but where such funds are no 

longer to be found.  The exception would not apply where the 

foreign bank itself was engaged in the offense giving rise to the 

forfeiture action. 

The retroactive application of these aaendaents, as set 

forth in subsection (b), is in keeping with the nomal rule for 

construing amendments to civil statutes.  See United States v. 

SS.644.540 in U.S. Currency. 799 r.2d X357, 1364 n. 8 (9th Cir. 

1986)fex post facto clause does not apply to civil forfeiture 

case). 

flection 103 

This gives the Attorney General the means, by way of an 

administrative subpoena, to acquire evidence in contemplation of 

a civil forfeiture action brought under title 18 or title 21. 

Its provisions are taken verbatim from Section 951 of the 

Financial Institutions Refors, Recovery and Enforcement Act of 

1989 ("FIRREA") (13 O.S.C. 1833a), Pub. L. 101-73, and it is 

intended to give the Attorney General the means to gather 

evldencs in contemplation of a civil forfeiture action in a money 

laundering case in the sass way that he say presently gather 

U 
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evidenca In contenplation of civil •nforcament action in a FIRKEA 

case. 

As Concjrass r«cognlz«d in enacting Section 951 of FIRREA two 

years ago, such subpoena authority Is necessary because in the 

context of a civil law enforcement action there is no procedure 

analogous to the issuance of a grand jury subpoena that allows 

the governnent to gather evidence before the filing of a 

complaint. 

There is ample precedent for this proposal.  In RICO, for 

example, 18 U.S.C. {1968 provides for the issuance of a civil 

investigative demand to allow the government to gather evidence 

in contemplation of bringing a civil RICO suit.  That provision 

was drawn from the Anti-Trust Civil Process Act, 15 U.S.C. ii 

1311-1314,' and was in turn the basis for f951 in FIRREA. 

Because the language of the present section is taken directly 

from FIRREA, the same limitations would apply to subpoenas issued 

in civil forfeiture investigations in money laundering cases as 

apply to civil enforcement of the bank fraud statutes. 

aeotion 104 

Thia provision •impllflea tha procadura tor gathering bank 

records one* a complaint ia filed in any civil forfeiture case. 

^ S»M S.  Rap. Mo. 91-617, 91st Cong., 1st Sees. 161 (1969). 
For a list of other statutea that authorize the gathering of 
evidenca by means of an administrative subpoena, UA H. Rap. No. 
94-1343, 94th Cong., 2nd Seas. 22 n.2 raprlntad in 1970 U.S. CODE 
4 ADMIN. NEWS 2617. 

U 
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In a typical case, a wrongdoer such as a money launderer or 

drug trafficker, will place his illegally obtained property in 

bank accounts in nunerous locations, often in a number of 

different states or districts.  Presently, once a civil 

forfeiture complaint is filed, records pertaining to such 

accounts, or any other accounts that might be relevant to the 

forfeiture action, can be obtained only through the discovery 

process under the Federal Rules of Civil Procedure which requires 

the government to obtain a separate subpoena for the records in 

each and every one of the judicial districts in which the banks 

holding the records are located. 

Thus if a forfeiture action is filed in Texas, but records 

relevant to the case are held by banks in Miami, New York, and 

Los Angeles, the United States Attorney in Texas has to seek the 

issuance of subpoenas duces tecun by courts in Florida, New York 

and California in order to obtain the records needed in the Texas 

action.  This is because Rule 45, Fed. R. Civ. Pro., contemplates 

the issuance of a subpoena dur^a t-TVl only in the context of the 

taking of a deposition, and it requires that the subpoena be 

issued in the district where the deposition is to be taken. 

In mamt  civil forfeiture cases, there is no need to take the 

deposition of the custodian of bank records, and it is 

unnecessarily burdensoae to have the subpoena issued by the court 

in the district where the bank is located when the forfeiture 

action is pending In soae other district. 

14 
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Th* proposed aaandaant would provld* for th« issuance of a 

subpoana ducas tacua for bank records by the Cleric of the Court 

in the district where the forfeiture action was pending. Any 

party to the action could request the issuance of such a subpoena 

and would be required to give notice to all other parties.  The 

final subsection makes clear that this section is intended to 

conplanent the discovery rules set forth in the Federal Rules of 

Civil Procedure and does not preclude any party from pursuing 

discovery under those Rules. 

U 
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Saetton 201 

Section 2706 of tho Crin* Control Act of 1990 added several 

bank fraud offenses to the definition of specified unlawful 

activity in S1956(c)(7)(D).  The additions included 18 U.S.C. 

§S1005-07 and 1014.  Unfortunately, this amendnent contained 

another provision that could cause aajor problens in money 

laundering cases involving the proceeds of nail and wire fraud 

offenses. 

Currently, under S1956(c)(7)(A). all Rico predicates are 

Included in the definition of "specified unlawful activity". 

Because mail and wire fraud are RICO predicates, the laundering 

of the proceeds of anx nail or wire fraud offense is currently 

prosecutable under IS 1956 and 1957. 

The 1990 amendment, however, added nail and wire fraud 

offenses "affecting a financial Institution" to the definition of 

specified unlawful activity.  The context of the amendment makes 

clear that it was the intent of Congress to earoand the money 

laundering statute to cover banking crimes. See Congressional 

Record, daily ed., July 31, 1990, at H6005 (explaining section 

106 of H.R.S401 and indicating that new predicate offenses were 

being aildfld« not limited). Unfortunately, the wording of the 

anendment will allow some defendants to argue that Congress could 

not have Intended to pass a meaningless statute and that it 

therefore must have intended to restrict the money laundering 

statute only to those fraud offenses affecting financial 

institutions. If that interpretation were to be accepted by a 

1« 
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court, th« result vould b« to exempt the laundering of the 

proceeds of many white collar crimes and public corruption 

offenses froa prosecution under the money laundering statute. 

This amendment makes clear that Congress' clear intent in 

enacting the savings and loan provisions in the 1990 Crime 

Control Act was to enhance prosecutorial authority, not restrict 

it, and that therefore the amendment to S1956(c)(7)(O) was a 

drafting error that waa not intended to affect the inclusion of 

all mail and wire fraud offenses as money laundering predicates 

under il9S6(c)(7)(A).  The amendment also strikes the duplicate 

reference to 18 U.S.C. $1344 as that section is also already a 

Boney laundering predicate under f1956(c)(7)(A). 

Finally, this section amends the reference to the drug 

paraphernalia statute to conform to the redesignation of that 

statute as part of the Controlled Substances Act by section 2401 

of the Crime Control Act of 1990. 

This section aaenda a provision in the FIRREA Act of 1989 to 

confora to forfeiture aaendaents relating to bank fraud and money 

laundering tbat were Included in the Crime Control Act of 1990. 

Under current law, enacted in FIRREA in 1989, a person in 

lawful possession of grand jury information concerning a banking 

law violation may diacloee that information to an attorney for 

the government for use in connection with a civil forfeiture 

action under IS U.S.C. f981(a)(1)(C>. The purpose of this 

17 



provision is to aak* it poasibla for tha govarnaent to usa grand 

jury -information to forfait ^roparty involvad in a bank fraud 

violation; it doas not pemlt disclosure to persons outside of 

tha governnent, nor does it permit government attorneys Co use 

tha information for any other purpose.  Rather, it merely 

recognizes civil forfeiture actions under {981 as part of any law 

enforcement action arising out of a criminal investigation. 

Tha limitation to forfeiture under "$981(a)(1)(C)," however, 

is obselata.  At tha time FIRREA was enacted, all forfeitures 

relating to bank fraud violations ware brought under 

{981(a)(1)(C).  In the Crime Control Act of 1990, however. 

Congress added paragraphs (D) and (E) to section 981(a)(1), 

relating to other bank fraud violations involving tha Resolution 

Trust Corporation. Tha amendment strikes the reference to 

paragraph (C) so that disclosure under 18 U.S.C. {3322(a) will be 

permitted in regard to any forfeiture under any part of 

{981(a)(1) including money laundering forfeitures. 

•aatlaa IPS 

This aaandBant is identical to tha provision that passed 

both tha •ouma and Sanata in tha lOlst Congress. SlS 1810 of 

S.3037, 132 of a.R.98S». 

In tha Anti-Drug Abuse Act of 1986, Congress created 31 

U.S.C. 9324, which made it a crime to structure a transaction for 

tha purposa of evading a currency transaction reporting 

raquiraaant. Tha amendment creates a parallel provision 

It 
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regarding th« Bonet«ry instruaent reports (comonly called 

"CMIRs") that must be filed whenever instruments having a value 

of more than $10,000 are imported or exported. 

Under the new provision, codified as subsection (b) of 

$5324, it would be Illegal to structure the Importation or 

exportation of monetary instruments with the Intent to evade the 

CMIR reporting requirement.  As is the case presently for 

structuring cases involving currency transaction reports, the 

government would have to prove that the defendant knew of the 

existence of the CMIR reporting requirement, but it would not 

have to prove that the defendant knew that structuring Itself had 

been made Illegal.  United States v. Hoyland. 903 F.2d 1288 (9th 

Clr. 1990) . 

The amendment made in subsection (b) is technical in nature 

and la intended to avoid a double penalty when forfeiture and 

other civil sanctions are applied to the same case. 

The amendment in subsection (c) makes clear that civil 

forfeitures for CTR structuring offenses will continue to be 

covered by 1981 of title 18, while civil forfeitures for CMIR 

offenses, including the new structuring offense, will continue to 

be covered by 15317 of title 31. 

19 
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SaetloB 104 

This aaandaant passed th« Hous* and Ssnata in 1990 as fl3 of 

H.R.5889 and $204 of S.3037.  It corrects an oversight in 

S61S5(c) the Anti-Drug Abuse Act of 1988, which authorized the 

Secretary of the Treasury to issue orders directing financial 

institutions in certain geographic areas to collect additional 

inforvation regarding cash transactions, by providing a penalty 

for the disclosure of such orders. * 

SeetioB 205 

Currently, sections 1956 and 1957, the two principal aoney 

laundering statutes, contain different and possibly Inconsistent 

definitions of the ten "financial institution." Under fl9S7, a 

financial institution is any entity listed in 31 U.S.C. 5312. 

Under {1956, however, a financial institution is any entity 

listed in {5312 and the regulations proaulgated by the Secretary 

of the Treasury pursuant to that statute. SlS 31 CFR {103.11(1) 

(1990). Moreover, It Is unclear whether the reference to the 

regulations In il9S« is aeant to Halt the definition of 

"financial Institution" to those entitles that are listed in bsiih 

the ststut* (i.e. 31 O.S.C. iS312) ud the regulations, or 

whether Congress Intended to include any entity referred to in 

either the statute ax. the regulations. 

The aaendasnt slisinates this confusion first by using the 

dsflnitlon of "financial institution" for both I19S6 and 

ao 
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{1957, and second by Baking clear that the definition includes 

any entity referred to in either 31 U.S.C. {5313 or the 

regulations pronulgated thereunder. 

section 20« 

Section 1402 of the Crine Control Act of 1990 eade several 

purely technical corrections to the definition of "financial 

transaction" in 18 U.S.C. {1956(c)(4).  The present amendment 

ma)ces several additional ainor changes to clarify the scope of 

the statute. 

The substantive part of the aeendaent expands the definition 

of "financial transaction" to cover the transfer of title to real 

property, autoBobiles, boats, airplanes and other conveyances. 

This closes a loophole in section 1956 which allows soaeone to 

escape prosecution under the aoney laundering statute if he or 

she conceals or disguises the proceeds of unlawful activity by 

transferring title to property without receiving any funds or 

monetary instnuents in return. 

The regaining provisions are purely technical in nature. 

•eotlom MU7 

Under current law, 18 U.S.C. 1510(b), it is a criae for any 

eapioyee of « financial institution to disclose the contents of a 

grand jury subpoena tor bank records where the subpoena Is issued 

in the course of an investigation of certain crlaes. The criaes 

covered by this obstruction of justice statute are listed In it 

31 
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U.S.C. lS10(b)(3)(B).  Th« aaandMnt axpanda tha listad of 

covarad offansas to Includa tha fadaral monay laundering 

statutas. 

•action 20t 

This sactlon la virtually idantical to a provision that 

passad tha Sanata twlca in tha 101st Congrass.  Saa i701(a)(5) of 

S.1711; {1901(a)(5) of S.1970.  It allows tha Assat Forfaitura 

Fund to ba usad to pay awards for information relating to 

violations of tha criminal aonay laundering laws.  This asandnant 

differs froa the version that passad the Senate previously only 

in that in includes violations of 31 U.S.C. {5316 (relating to 

CHIR reports) and 26 U.S.C. 160501 (relating to Form 8300 

reports) within the list of money laundering offenses. 

This amendment Is virtually identical to an amendment 

introduced by Senator Biden that passed the Senate as {2437 of 

S.1970 in 1990. The amendment, which is modeled on the penalty 

provision for drug conspiracies in 21 U.S.C. {846, would make the 

penalty for money laundering conspiracy equivalent to the penalty 

for the substantive money laundering offense. The only 

difference between thle provision and tha Biden amendment is that 

this amendment would apply only to conspiracies and not to 

attempt offenses. 

22 
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8«etlon 210 

Thia sactlon includes t%ra tachnical amendments passed by the 

Senate in 1990 as section 3722 of S.1970.  The first amendment 

conforms the language in sections 1956(a)(2) and (b) to 

amendments made by section 6471 of the Anti-Drug Abuse Act of 

1988, Pub. L. 100-690.  That amendment clarified the scope of 

section (a)(2) to make clear that it covered not only physical 

"transportation" of property, but also the "transmission or 

transfer" of property, such as the transmission of funds by wire. 

The present amendment inserts "transmission or transfer" at the 

appropriate places in subsections (a)(2) and (b) so that they 

conform grammatically to the statute as amended in 1988. 

The second amendment strikes redundant language In the 

"sting" provision enacted by section 6465 of the Anti-Drug Abuse 

Act of 1988. 

gfrtiw ail 

Zn the Financial Institutions RaforB, Recovery and 

Enforceaent Act of 19*9 (FIRREA), Congress amended 12 U.S.C. 3420 

to prohibit a financial inatitution froa notifying a customer of 

tha axiatanca of a grand jury aubpoana for racorda naming such 

cuatoaar (or any inforaatlon fumiahad in response to the 

subpoena) in any caaa involving a criaa against any financial 

inatitution or auparviaory agency. Other provialona of the Right 

to Financial Privacy Act axaapt grand jury subpoenas from the 

2) 
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Act's mandatory notice-to-customar provisions (X2 U.S.C. 

3413(1)), but except for the limited FIRREA amendment described 

above, the statute (ails to prohibit a financial institution from 

voluntarily notifying a customer of the existence of a grand jury 

subpoena pertaining to his or her account.  Such notification, of 

course, may alert a potential suspect of an investigation and 

permit the suspect to (lee or conceal evidence.  For that reason, 

the Act permits a prosecutor to obtain an order precluding such 

notification, upon certain showings, but the order is effective 

only for up to ninety days (see 13 U.S.C. 3409). 

In drug and money laundering cases, the grand jury 

investigation is likely to be protracted and may involve numerous 

subpoenas for bank records.  The administrative burdens in such 

cases imposed by the Act on overworked federal prosecutors to 

prepare the court papers necessary first to obtain, and then to 

secure extensions of, such precluslon-of-notice orders are unduly 

severe and unjustified.  Accordingly, the amendment would expand 

the FIRREA addition of an automatic preclusion of notice to cover 

not only grand jury subpoenas (or records relating to crimes 

against the financial institution, but also grand jury subpoenas 

(or recorda r*latlng to criminal Investigations of the controlled 

substancaa and aonay laundering laws. 

•ectien an 

This ainor aaendaient aerely incorporates the definition of 

property (roa 21 O.S.C. 1853(b) (the drug (or(eiture statute) 

24 
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Into statute that qovama monay laundarinq Corfeituras.  Saccion 

982 alraady Incorporatas virtually all of the othar procedural 

and definitional sections of {853. The definition of property 

was left out of the statute as originally enacted in 1986 because 

at that tlae 1982 only peraitted forfeiture of coenissions and 

fees paid to aoney launderers.  In 1988, however, S982 

forfeitures were expanded to include the property being 

laundered, proceeds traceable to that property, and property used 

to facilitate the laundering offense. SM»  United States v. All 

HfiOiaa, 7S4 r. Supp. t4«7 (D. Haw. 1991).  In light of the 1988 

amendBant, the definition of property in 1853(b) should be 

incorporated into f982. This conforms to the FIRREA forfeiture 

aaandaants of 1989 which incorporated the definition of property 

froa f853(b) into 1982(b)(1)(B) for FIRREA forfeitures. 

The definition of property in tS53(b) is as follows: "real 

property, including things growing on, affixed to, and found in 

land; and tangible and intangible personal property, including 

rights, privileges, interests, claias, and securities." 

•eatloa «ia 

At pr—ant, 18 O.S.C. II 1956(e)(7)(B) and 981(a)(1)(B) are 

co-extanaiv«. Ttkm  fonMr aakas foreign drug crises in which a 

financial transaction occurs within the Onited States predicates 

for •onay laundering, while tba latter providea for civil 

forfeiture of the proceeda of such criaaa if found in the United 

State*.  (Criainal forfeiture euthority ia autoaatically 

2S 
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establishad under 18 U.S.C. i  982(a)(1) for any offense under 

51956.) 

The proposal would expand Che noney laundering and civil 

forfeiture provisions described above so that they would also 

include the proceeds of foreign kidnappings, robberies, and 

extortions.  The purpose is to maj^e it more difficult for 

terrorists and other violent offenders to use the United States 

as a haven for the profits fron their crimes. 

Beetlon 214 

18 U.S.C. 981(e) governs the disposal of property forfeited 

by the Attorney General, the Secretary of the Treasury, or the 

Postal Service.  The subsection provides, aaong other things, 

that the property may be retained, may be transferred to another 

federal agency, or nay be transferred to a State or local law 

enforceaent agency which participated directly In ny of the acts 

which led to the forfeiture.  The three federal departments or 

agencies are directed equitably to share the proceeds of 

forfeitures with such participating Stats and local law 

enforceaent authorities. 

Section 6469(b) of the Anti-Drug Abuse Act of 1988 added a 

sentence to 18 O.S.C. 981(e) which Halted the authority of the 

Treasury Departaent and the Postal Service under that subsection 

to "property that has been adainistratively forfeited." No 

rationale for this liaitation is stated and none is apparent. 

Prior to the 1988 Act, Treasury enjoyed the authority to dispose 

2< 
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of property It ••iz*d irraspactlv* of whether tha property was 

later judicially forfeited In a proceeding conducted by the 

Attorney General.  Possibly, the last sentence of subsection 

981(e) was Inserted because In soae Banner It was believed 

necessary to protect the litigating authority of the Attorney 

General.  However, such litigating authority Is not iapllcated by 

subsection 9tl(e), nor is there any other reasons why Treasury 

and tha Postal Service should not be able to dispose of property 

seiced within their respective jurisdictions, as to which a 

judicial forfeiture proceeding is later brought.  Accordingly, 

the aRendaent (which passed the Senate last year as f 1911 of 

•• 1970) would repeal the last sentence of 18 U.S.C. 981(e) to 

give those agencies that authority. 
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W. LEE RAWLS ASSISTANT ATTORNEY GENERAL, U.S. DEPARTMENT 
OF JUSTICE, LETTER TO HON. CHARLES E. SCHUMER, CHAIRMAN, 
bUBCOMMITTEE ON CRIME AND CRIMINAL JUOTICE, U.S. HoUSE OK 
REPRESENTATIVES, DATED MARCH 12, 1991 

fS. Dcpanmtni of Jiutice 

Office ot LegisUiive \tint\ 

* j* 'r."  J .* 

Tha Honorabl* Charlas E. Schuoar 
Chairaan, Subcoaiaietaa on Criaa 

and Criainal Juatica 
Conaietaa on tha Judiciary 
C.S. Housa of Rapraaantacivaa 
waahinqton, O.C.  20S15 

Oaar Congraaaoan Schuaar: 

Tha Attornay Canaral haa aakad aa to raapond to your 
Fabruary 26, 1991 lattar concamlng Attornay Canaral Ordar So. 
1473-91, 'Dalagation of Raaponaibilitiaa to tha Asaiatant 
Attornay Canaral for tha Offica of Juatica Proqraaa,* iaauad on 
Fabruary 19, 1991 (tha 'Ordar'). 

As you Know, tha aana^aaant of tha coaponant buraaua of tha 
Offica of Juatica Proqraas ('OJP') has baan critieizad in rapcrti 
by tha Dapartaant'a Juatica Managaaant Diviaion and Inapacror 
Canaral. Aaon? othar thlnqa, tha Dapartaantal raviaws concluda 
that tha aanaqaaant difficultiaa facing tha coaponant buraaua 
hava baan axacarbatad by tha intluanca of both Congraaa and 
apacial intaraat groupa in tha grant aaklng procasa. Jia, a.o.. 
Oapartaant of Juatica, Juatica Nanagaaant Diviaion, * Manaaamang 
Ravlaw of tha Offica of Juatira P»-nm-.«« (Nov. 1990). at iii, 12. 
16.  In hoaringa hald on Fabruary 20, 1991 by tha Subcoaaittaa cr. 
Sovamaant Inforaatlen, Juatica, and Agricultura of tha Houaa 
Coaaittaa on Sovamaant Oparationa, Congraaaaan Hiaa and othars 
also axpraaaad coneam ragarding tha aanagaaant problaaa 
confronting tha buraaua. Indaad, for soaa tlaa now, thara haa 
baan a gaaaxal aaaaa chat tha grant aaklng procaaa la paculiarly 
aubjact t»  ia^ropar political influanca bacauaa of tha atatutory 
atruetiUM within which It auat oparata. Ssa LaFranlara, Ha 
T...<-4..« ^gf m  aaaa la Juatica. Haahlngton Poat, Fab. 11, 1991, at 
A17, eel. 4. 

In light of thaaa eoncama, and to anaura that tha award 
procaaa la not aubjact to tha klnda of problaaa that hava 
confrontad paat practlcaa of tha Oapartaant of Houalng and Urban 
Oavalopaant and tha savlnga and loan Induatry, tha Oapartaant 
dacldad to clarify tha naad for and raaponalbllity of tha buraaua 
to basa thair grant and award daclslona on flra and coordinatad 
policlaa and prioritlaa rathar than on tha variod.(and 
potantially conflicting) individual objactlvaa of tha buraau 
dlraetora and apacial Intaraat raquaata. Tha Ordar aeeoaplishaa 
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that eb;«ctiv« in two w«yf. ririt, it aakas cl««r t.'.at t-« 
&s«:itant Attomajr C«n«r«l for OJP aay Mtablittt bindir.a csl.r.-n 
•r.d prioriti«» for tR« tur*«u«.  Sacond. tsa Oriar prov^^as t.-.it 
t.-.a Aaaistanc Attorr.ay Canaral may ravarsa dacia:.cr.s oj ir.a 
z.:»t\i  diractors ^.-.»t «ra contrary to tSoaa policias ar-d 
pr-oritiaa. 

Ai you auqqaat in your lattar. undar t.-.a stat.itas 
a»t»cli»hi.".g OJP'a eonponant buraaus t.-.a Attimay Sanaril "aa t,-a 
ijtnor;.ty to anaura that tna buraaui ara disc.largir.q t.'-.air 
raaponaibilitiaa conaiatant with Oapartaantal pollciaa tr.i 
pnoritiaa, wharaaa tha buraau diractora hava authority to =*'.« 
•pacific datarainationa concamin? tha award of qranta'. 
cocparativa aqraasanta, and contracta.  Tha Attomay Canaral rs.-. 
of couraa, dalaqata hia qanaral ovaraight authority, and ii   is 
that authority that ha haa daXaqatad m tha Ordar to tha 
Aaaiatant Attomay Canaral for OJP. 

Conaiatant with tha atatutory fraaaworlc. tha Dapartsa.-.t 
draftad tha Ordar ao aa not to iapinqa upon tha autonomy 
eonfarrad upon tha buraau diractora to aaka apacific grant avarl 
daciaiona.  ror axaapla, tha Ordar doaa not grant tha Aaaiatant 
Attomay Canaral authority to diract tha apacific activitiaa a.-.d 
actiona of OJP'a coaponant buraaua on a day-to-day baaia, nor 
doaa it autboriza tha Aaaiatant Attomay Canaral to axarciaa 
planary control ovar tha buraaua.  Purauant to tha Ordar, tha 
Aaaiatant Attomay Canaral may bar or aodify a buraau grant, 
contract, or agraaaant only to tha artant that it ia incon'sistar.t 
with ganaral Oapartaantal pollciaa and prioritiaa. Tha Ordar 
doaa not aapowar tha Aaaiatant Attomay Canaral to aalact froa 
aaong thoaa coapating award applieationa that fall within auch 
pollciaa and prioritiaa.  It doaa not authorlxa hia to aandata 
that any grant, contract or agraaaant ba aada to a particular 
raciplant.  rurtharBora, aa long aa a buraau ia diacharging its 
raaponaibllltlaa conaiatant with Oapartaantal pollciaa and 
prioritiaa, tha Aaaiatant Attomay Ganaral doaa not hava tha 
authority to dlraet or raatrlet tha diaburaaaant of buraau fundi 
or otharvlaa intarfaro vlth tha buraau diractor'a prograaaatic 
judgnant or grant asking raaponaibllltlaa. 

M Z aa aura you appraclata, tiM roaponalbllity aaaignad to 
tha Aaaiatant Attomay Ganaral for OJP to eeordlnata OJP'a 
coaponaot kuraaus auat ba aatehad by aufflclant authority to 
anaura that thay ara aanagad affaetlvaly. Wa baliava that tha 
Ordar oonfara tha authority naeaaaary to aehlava that and, whila 
laavlitf tfca buraau diractora tha atatutorlly aandatad dagraa of 
fraadoa to aaka prograaaatlo judgaanta and Individual award 
daciaiona. Ha axpaet that tha Ordar will algnlflcantly laprova 
tha aanagaaant of tha buraaua. Tha Ordar aheuld anaura tha 



integrity of th« award proeaas and, at tha aaaa tiaa, pr=-ac- 
thosa parson* with Incarasts in awards (roa unfoundad cAar;aa 
iapropar Influanca. 

Sincaral. 

H. Laa Rawls 
Assistant Attornay Gansri: 

- J - 
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W. LEE RAWLS, ASSISTANT ATTORNEY GENERAJL, U.S. DEPARTMENT 
OF JUSTICE, LETTER TO HON. AL MCCANDLESS, RANKING MINORITY 
MEMBER, SUBCOMMITTEE ON GOVERNMENT INFORMATION, JUSTICE, 
AND AGRICULTURE, DATED MAY 1, 1991 

L'.S. Otpanmcnc of Justice 

GfTice of Ugislauve Atfjirj 

<KaMm«w«  0 C ^0!J0 

Th* Honorabl* Al HcCandlass 
Ranking Minority Mambar 
Subcomnittea on Govarnmanc Inforaation, 
Juatica and Agricultura 

Conalttaa on Sovarnnane Oparatlons 
U.S. Housa of Rapraaantativaa 
waahinqton, D.C.  20S1S 

Daar Congrasanan HcCandlass: 

This lattar is in rasponsa to your Fabruary 26, i»91, latt«r 
concarning Actornay Sanaral Ordar No. 1471-91, 'Dalagation of 
Raaponsibilitias to tha Assistant Attomay Sanaral for tha Offi:a 
of Justica Prograaa,' Issuad on Fabruary 19, 1991. 

As you know, tha aanagamant of tha coaponant buraaus of t^t 
Offica of Justica Programs ('OJP') has baan critlclzad in rapor:s 
by tha Oapartaant's Justica Managaoant Division and Inspactsr 
Ganaral. SAt/ a.i3j.-   Dapartaant of Justica, Justica Hanagaaant 
Division, A Mannoanant Ravlaw of tha Offica of Justica Proar»g« 
(NOV. 1990) (tha 'JMD Manaoaaant Raviaw'l• at 12-16.  Tha Ordar 
attaapts to addrass thosa crlticisas. 

In rasponsa to your particular inquiry, tha racoaaandatior.* 
in tha Oapartaantal ravlaws includad a racoaaandation that tha 
Dapartaant 'clarify tha [Assistant Attomay Sanaral'a] peasant 
position through ... a ravlsad Attomay Ganaral dalagation of 
authority.' Jm Hanaoaaant Kaviaw. at 19.  In light of tha 
aanagaaant difflcultlas confronting OJP's coaponant buraaus, tha 
Dapartaant dacldad to follow that racoaaandation and clarify tha 
naad (or, and raaponsibllity of, tha buraaus to basa thair grant 
and award teelaions on fira and coordinatad policlas and 
prioritlac, rathar than on tha variad (and potantlally 
conflietlag) Individual objactlvas of tha buraau diractors and 
spacial iBtarast rsquasts. Tha ordar accoapllshaa that objactiva 
in two ways.  First, it aakas claar that tha Assistant Attomay 
Oanaral (or OJP aay astablish binding policiaa and priorities fcr 
tha buraaus. Sacond, tha ordar providas that tha Assistant 
Attomay Ganaral aay ravarsa dacisiona of tha buraau diractors 
that ara contrary to thosa policlas and prloritlas. 

As you suggast in your lattar, tha statutas astablishing 
OJP's coaponant buraaus contaaplata a division of 
raaponsibilitias batwaan tha Attomay Ganaral and tha buraau 



diracters. Undar thos« ttatutas, the Atcorr.ay Ganaral ha* tha 
authority to ansura that tha buraaus ara diacharginq tiiair 
rasponaibllitias conaistant with Dapartaantal poUciaa and 
pr:.oritiaa, wharaaa tha buraau diractors hava authority ts -aXa 
apacific datarainationa concaming tha award of granta. 
cooparativa aqraananta, and contracta.  Tha Attornay Ganaral =a.-. 
of couraa, dalagata hia ganaral ovaralght authority, and it i» 
that authority that ha haa dalagatad in tha Ordar to tha 
Aaaiatant Attomay Ganaral for OJP. 

Conaiatant with tha atatutory tranaworlc, tha Ordar d:as net 
iopinga upon tha autonomy confarrad upon tha buraau diractors t: 
aaka apacific grant award daciaions.  For axanpla, tha Or:!ar izts 
not grant tha Assistant Attornay Ganaral authority to dirac: tha 
apacific activitiaa and actions of OJP'a coaponant buraaus en a 
day-to-day basis, nor doas it authoriza tha Assistant Attorr.ay 
Ganaral to axarcisa planary control ovar tha buraaua.  Pursuant 
to tha Ordar, tha Aaaiatant Attomay Ganaral nay bar or aodify s 
buraau grant, contract, or agraaaant only to tha axtant that It 
ia inconaiatant with ganaral Dapartaantal policiaa and 
prioritlaa.  Tha Ordar doaa not aapowar tha Aaaiatant Attomay 
Ganaral to salaet froa anong thoaa coapating award applicationa 
that fall within such policiaa and prioritlaa.  It doaa not 
authoriza his to aandata that any grant, contract, or agraaaant 
ba Bada to a particular racipiant.  rurtharaora, aa long as a 
buraau is diacharging ita raaponaibllitias consistant with 
Dapartaantal policiaa and prioritias, tha Aaaiatant Attornay 
Ganaral doas not hava tha authority to dlract or raatrict tha 
dlaburaaaant of buraau funda or otharvisa intarfara with tha 
buraau dlractor'a profraaaatle judgaan^ or grant aaking 
rasponaibllitiaa. 

To cerraet tha adalnlatrativa problaas that hava confrontad 
OJP's coaponant buraaus In tba paaC, tha raaponsibllity aaaignad 
to tha Aaalstant Attomay Ganaral for OJP to coordlnata tha 
buraaua auat b« aatehad by sufflciant authority to anaura that 
thay ara aanagad affaetivaly. Wa ballava that tha Ordar confars 
tha authority nacaaaary to achiava that and, whlla laaving tha 
buraau dlractora tha atatutorily aandatad dagraa of fraadoa to 
aaka prograaaatie judqaanta and Individual award daciaions. 

Xt wa can ba eC furthar aaaistanca, plaasa lat ua know. 

8 incaraJy^,.-^5? 

W.  La* Hawla 
Aaaiatant Attomay Ganaral 
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EDWASD R BECXER, CHAIRMAN, CoiaciTm ON CHIMINAL LAW AND 
PHOBATION ADMINISTRATION, JUDICIAL Ck>NFKRKNCB OF THB 
UNITED STATES, LETTER WITH ATTACHMENTS TO THOMAS BOTD, AS- 
SISTANT ATTORNEY GENERAL FOR POUCY, UJS. DEPARTMENT OF 
JUSTICE, DATED JULY 23, 1990 

KTOcaaa TO axsnat a 
coHMirrtc o«t eaiMtNAt. uw AMO Mi««ATieM AowiMimiATiOM 

jwoieiAt. coHrcatHci or THI UMITCO STAm 
•••I* vmm» STATu «e»i«ni»yii 

mukA9tLPmuL »A iti«« 
> a. MCacii 

July 33. MM 

tlB* 

Thoaaa Soyd, Ca^. 
Aa«lat«nc Attonwy 6«n«ral 

for Volley 
Oopartaont of Juatloa 
Naahlngton, OC 209J0 

Ooar To*I 

Ten will roeall our proaantatloo to yoa ooaa 
mqo  about tlia pooltlon of tba fadaral Jodlclazy with 
to "y*'\orf  •tnlwr aantancM. Our pooltloa haa new boaa 
forBalliad In a Kaaolutlon of tho Judicial OoBfaroaoa of tha 
nnltad Ctataa vhlch la aneleaad. Our eonoama hava boan 
balqhtanod by tho fact tlu*; K»C« and aora aandatory alniauaa 
kaap coalM. SM UM r«c«nt S.l*70. I aneloao a copy of 
Chairman wilklna poaitlen on tha aubloet, which yoa aay find 
of Intaraat. Alao of Intaroat, X bopa aora than aa a 
hlatorlcal footnota, la tha aneloaod asearpt froa tha 
Congraaalonal Kacord of Saptaabar 31, 1*70, la idilch a young 
Taxaa Congraaaaan naaad Gaorqa luah Introducad a bill 
allatnatlng aandatory alnlwm paaaltlaa and axproaalnq 
ooncom about tha poaitlen of fadaral jndqoa en tha eubjaet. 

m would llha to continua tha dialog" "^^ **" ^' 
It will do any good.I aneloao prepoaad lagiaiatloa to deal 
WIU UU proBlaa. thare are alao altaraatlva laglalatlva 
propoaala Chat iM ai^it dlacuai 

«oi Judf* Wilklna 
Judfo •rodarlek 
Donald Chaalaa 

ityo^oo^nnol 

R{£CE!VED 
OPD 

-IT a, 19      ^P_ 
tp..-.: 
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itdwai judQM in IM Ommnh OreuN. «M th« 
bomos mailed to offlcM of pcnons angagad in 
Civil Rights actlvitlas. convinca Vm Judicial 
Confaranca mat a suta of atnargancy axists aa lo 
ma off-sita sacurtty of ludiaal otflcart and tnair 
famiiias. and tna Judioai Confaranca raduatts thai 
ma Anomay Ganaral of tha Unitad Siatat 
immadiataly addrata iff a situation. _ ^ 

COMMnTEE ON CRIMINAl. LAW 
ANO PfKJSATION AOMINISTRA'nON 

WANOATORY MINIMUM SENTENCES 

CDsarving mat tha Third. Eighth. Ninth, and Tanth Circuits 
nao passed resolutions in opposition to mandatory minimum 
sentences me Judiaai Confaranca voted to urge me Congress 
to reconsider ma wisdom of mandatory minimum sentence 
statutes ano to restructure suctt Statutes so t^at ma uS 
Sentencing Commission may umfdrnHy establish guidelines for jii 
criminal statutes to avoid unwarranted disparities from tfte scheme 
of me Sentencing Reform Act (Title it ol ttM Compreffensive Cnme 
Control AC of 1984. Public Law 96-473). 

PRETRIAL DETENTION CRISIS 

Noting that me average rtumber ot defendants in pretnai 
detention nas more tfian doubled m me past four years, and mai 
many oi these defendants must be detained at great distance 
'rom places of trial, the Cortference adopted a resolution 
recognizing this pretnai detention cnsa. and raconunertding mat 
me Congress provide adeduate funding to die Bureau of Prisons 
ma U S Marshals Serviea. and U. S. preirial services officers :o 
provide for adeduate custody and supennsion of premai 
detainees The ConferetKe also supported the development ot 
anarnatives lo incarceration for some offenders, and broader 
experimentation with remedies such as video access to prisoners 
at remote 'acuities by anorneys and other court otiicera. 

1C 



JUDICIAL CONFERENCE COMMnTEE ON CRINONAL LAW AND 
PROBATION  ADMINISlllATION 

F.   Mandatory Minimum Sentences 

A report was presented by  Dr.  Barbara Meierhoefer of die  Federal 

Judicial Center on the  effect of mandatory  minimum  prison terms. 

The report notes  that in passing  the Sentencing  Reform Act,  Congress 

seemed to be endorsing the following principles  for just sentencing: 

1. Similarly  situated offenders  committing  similar offenses 

should be punished in a similar fashion. 

2. A variety of offense  and offender characteristics should be 

considered when deciding  what defines  a group of similar offenders. 
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3. An ijMlapanclane COMiitslen la b«tc«r aqulppad th»n 

Congrvsi to davalop both th« dadnitiona of -alailarly altuaced 

effandari' and tha notaal ranfa of punlahHanc thac la appropciata 

for aaeh group. 

4. Judicial dlaeracion, atzuccuxad by cha guidalinas, 

la nacaaaary to avoid tha rota application of a partlcIilTr 

punlahmant to offandara who, bacauaa of unlqua •ircunatancaa, ara 

not almilac to othara within thalr aaaignad group.  Olaparlty la 

a two-way atraat, with alollar traataant of diaalmllar offandara 

•a unwarrantad aa dlaaidlar traataant of aiallar offanaaa. 

5. Tha axarclaa of Judicial diaeratlon ahould ba opan 

and aub]cct to cavlaw. 

Mandatory miniaun aantancaa follow nona of thaaa prlnciplaai 

Thay conatituta a lagialatlva raquiramant that a Judga Impoaa • 

algnifleant prlaon tarn on any offaadac who falla Into a group 

dafinad on tha baals of only oaa or t%<o aapacta of tha offanaa of 

conviction. 

Furthar, by proaulgatlng Mandatory ainlBua aantancaa, 

Congreaa raaovaa tha authority It dalagatad to tha O.S. 

Santancing Connlaalon In tha Santancing Rafora Act. With 

mandatory ainiaua atatutaa on tha booJca, tha Santancing 

Coaalaalon had ewe optional co ua« ita axpartlaa ladapandantly 

to davalop drug guidallnaa and lat tha alnlauaa 'aacond-guaaa' 

whara thay would; or to aaah thalr dxug guidallnaa with tha 

aandatory ainiaua tarna than in affaec. Conacieua of tha 

diaparity that could ataa froa tha flrat ebolca, tha Coaalaaion 

52-870 0-92-10 
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eptad for eh* I«ttar ApprOACh.' Th« raault is tiM« th« lowvr 

Halt ot  ch« quid«iln« for « flrat offondor Lnvolvod with th« 

nullast aaeunc of druga vhich triggar tha alnlauB aancanca la 

tha ainimun cam itsaif.  Thua, tha nandatory alnlBUB aantancaa 

ara inaaread into tha guidaiin* atructura abaant eha eritaria and 

raaaarch davalopad for aantanclng rangaa for ochar criminal ~ 

atatutaa. 

Guidallnaa balanea a nuaibar ot aitigating and aggravating 

factera, and, tubjaet to atandarda and raviaw, allow laipartlal 

Judgaa to dapart to avoid unfaimaaa in individual eaaaa.  In 

contraat, tha mandatory aiiniaua priaon tazma for drug offanaaa 

ara pradlcatad solaly on tha axact a«aaura«ant of a 'aistura* 

that aay contain any aaeunc of *n  illagal drug.  Judgaa hava no • 

diacration to lapoaa a low«r aantanca tihan aantanclng an offandar 

convictad undar a aandatory ainianta atatuta. Proaacutora, 

howavor, can control whathar a aandatory ainiaua will apply 

;through thair charging and bargaining daciaiona). Furthar. 

purauant to ?lt:a II U.S.C. S lS93(a), tha proaaeuter dacaininaa 

whathar sha court haa diaeracien to aaataaca balew cha taia 

sacauaa sf an offandar'a aubaeantiaX aaalacaaca.* This 

' Thac tiM CMBlaalea fait booad by tha aaadatocy ainlaiiaw 
ia avidant tj  its attribwtioM oC aeat o< tba iaexaaaa a>paccad 
from thair dr«« ««id*liaM ca tha dzaf laM ratbac thaa cha 
guidallnaa (Ma p.70, Sappl—ntaqr Mpen «• «iM Initial 
Cttidalinaa and relier Stafinca. Juaa It. lSt7). 

'Tha gevamMnc racoaMndatien U a pvacaqaiaita tot « 
aancanca balow a ainiaua cats. 

10 



rwlloe«tlon o« dlacraclon calaaa concana abouc whachaz ainiaim 

tazaa axa balng appltad aa thay wara intandad. 

Mandacozy •Inimun tancancaa tranalata Into axpanaiva 

aanctiona with an avaraqa coat of approxiaataly S7S,000 par 

offandar for avary flva yaars of isprlaonoMnt. Hhlla mandatory 

•Ininum tantancaa wara praaunably Intandad for tha aora culpabla 

aambars of largar conapiraciaa with natworka of playara, many of 

thaaa offandari ara also in a poaition to provida significant 

cooparation with tha govamaant which can raault in santancas 

balow tha mandatory miniaua tats. Givan tha hiararchical 

•tructura of thaaa organizations, howavar, tha kay figuraa cannot 

aauaily ba raachad without aubatantial cooparation from thoaa 

lowar down tha lina.  Tha coneam, in tazma of disparata and ' 

unfair lantancing, is chat tha laaat aophisticatad offandars who 

act alona or ara lass culpabla aay aiaply not know anough to ba 

abla CO assist thair way out of • •tnlmui tana. 

Tha Connittaa agraad chat th« proliferation of aandatory 

•inimun santancing laws by Congrass is Inconaistant with (adarai 

santancing procaduraa tor eriainal caaaa atructurad by 

guidai'inas.  Minimua mandatory santancas inhibit tha work of tha 

U.S. Santanc<ng Coaaiisaion to fraaa santancaa in aceordanca with 

tha Santancin? Mfotm Act of 1SI4. Horaovar, individual instancaa 

ot axtraaaly harsh nsults of Madatory ainlnia santancas, 

usually casas of first offandars, quita young, with •iniMl rolas 

In tha offansa, hava baan raportad to tha CosKittaa or 

axpariancad by Coaasittaa aaabars. Tha Third, flfhth, Minth and 



Tancl) circuica hava p«s««d CMOIUUOM in oppoaitioa co •nmutoiy 

•Inlaua ••nc«nc«a. 

In eonaidaratton of tha foragolng, tha Coaaitcaa racoMiaiiJi 

cha Judicial Confaranca adopc cha following raaolatloai 

Tha Judicial Confaranca Coomittaa on Criminal Law and 
Probation A;dainiscracion'* ongoing raviaw of tha iapacc of 
guidalina tancancing on tha fadaral courts haa dlactof«d 
that a significant nuabar of aantancaa iapoaad ara 
dataminad not by Santancing Guidalinaa that raflaet tha 
Judgnant of tha Unitad Stataa Santancing CoaBisaion, but 
rathac by mandatory niniaum aantancaa aat by tha Congrats. 
Tha prolifaration of mandatory aontancing lawa ia 
inconaiatant with tha provisiona of tha Santancing Rafoca 
Act.  Aa haa baan notad by aavaral Santancing Cooniaaionart, 
including ita Chairman Judga Hilkina, and a nuaibar of 
Sanatora including Senators Kannady and Thuraond, aandatocy 
ffliniauffl santancing lawa ara inconaiatant with tha schaaa of 
guidalina aantancing and iapair tha afforta of tha 
CoBBission to faahion santancing guidalinaa ia accordanea 
With tha dictatas of tha Santancing Rafora Act. 
Additionally, district judgas hava raportad that aandatocy 
niniaun aantancaa hava baan iapoaad in factual sltuationa Cn 
which cha diatrict Judga was convincad that Congraas would 
not hava intandad that such dafandants racaiva long 
mandatory ainxaua sar)tencas without parola.  Thosa judgas 
hava also axprasaad tha viaw that aantancaa In auch caaas 
would ba mora appcopriataly govamad by santancing 
guidalinas in which tha Congrasa dlractad tha Coaaission to 
sat tha guidalinas at cartain high lavala. Such guidalina 
aancanca would, howavar, iaport aoaa aaasuca of flasibility 
into tha ayataa bacauaa cha guidalina atructura pacaits 
daparcuras in aatraordinary caaas not fitting tha 
convantional profila of tha Guidalina involvad. 

Csncaraad about tha aattar in vtaw of cha focagoing, tha 
Judicial Confaranca of tha Unitad Stataa urgaa tha Congrass 
CO raconsidac cha wiadoa of aandatory ainlaua aantancing 
scacutaa and caaccuctuca thaa in such a way chat tha U.S. 
Santancing Coaaiaaion aay uniforaly aatabliah guidalinas for 
all cciaiaal atatutaa in erdar to avoid unwarrancad 
ssntanclaf dlspacitiaa in cha spirit o< tha Saataaclng 
Rafoni Act. 

12 
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WiLUAM       W.       WlLKINS,      JR.,       CHAIRMAN,       U.S.       SENTENCING 
COMMISSION, LETTER WITH ENCLOSURES TO SENATORS BIDEN AND 
THURMOND, DATED JUNE 28, 1990 

UNtTCO   STATES   SCNTCNCINO   COMMISSION 

Sw.*g i«efl 
wASMiMOTOM oc aooo« 

iioai ••! saAo 

Senator Joieph R. Bidetv. Jr. Senator Suom Thurmond 
Chairman. Commniec on Rankinf Member. Committee 

the Judici3r\ on the Judiciary 
United States Senate United Sutes Senate 
Washington. DC.  20510 Washington. O.C 20510 

Dear Sensior^ Blden and Thurmond: 

Rccenrly. as v^ork on the 1990 Crime bill has intensified io both the Senate 
and the House, the United Stiies Sentencing Commission has received a ounsbcr o( 
Inquiries relating to legislation enaaing new or increased mandatory minimum sentences. 
Given thai inieresi. I thought it might be appropriate for me to share with you my views 
as Chairman of the Commission on this important topic. While the press of events has 
not permiiieJ the entire Commission to review this letter, I believe the coaccros that I 
shall express generally reflect views held by the other members of (he Commission. 

First, let me preface my comments by stressing that the Commissioo takes 
as a fundamental precept the preeminent right of Congress to set policy in the vital area 
of sentencing   Just as Congress may make the laws, dearly so tnay ii prescribe what it 
believes to be appropriate punishment,  t want to emphasize, too, that if Coogress 
decides to enact additional or increased mandatory minimums. the Commission stands 
ready to give them immediate recognition and do its best to integrate them into the 
existing guideline system. Finally. I am confident that the Commissioo fimly agrees with 
the plain intent of mandatory minimum proposals that serious acts of criminal 
misconduct must be met with an equally serioiu societal response. The dear mcsuge of 
the 1984 Sentencing Reform Act aiid subsequent congressional expressions of Kotencing 
poUey is that when tough measures are required to deal with crime the Commission 
should not hesitate to embrace them, and I believe the guideliocs we have issued reflea 
our responsiveness to that message. 

Having made these ohservaiions. however. 1 want to share with you my 
concern that enaament of additional mandatory minimums docs ooi funbcr (be 
landmark sentencing reforms Congress overwhelmingly enacted in 1984 when h 
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established (he United States Sentencing Commitsion and direaed it to proimilgate a 
ooisprehensive set of mandatory sentencing guidelines. For this reason, I wotild 
respccrfull)' urge the Congress to be especially cautious about enacting further tnanditoty 
oioijTiums and to give full cotuideration to altenutive approaches outlined below that 
loay in the end prove more effective. 

Three principal facts underlie my belief that the Q>ogress might want to 
avoid iddiiionji mandatory minimums. The first is that Congress created the United 
Suies Sentencing Commission precisely so that there might be an expen body to develop 
and consiar.il) refine a comprehensive body of effective, consisteni, and ratiooaj 
sentencing law. The Commission issued its initial guidelines in November 1987 and since 
then has begun the careful and time-consuming process of refining thos« guidelines to 
make sure ihey are achieving their congressionatly mandated results. Among other 
things, the Commission is required by statute to ensure to the extent possible that the 
federal seniencinj: guidelines are effective in deterring crime, adet^uately reflect the 
seriDusness of the offense, are fair, and above all reduce the unwarranted sentencing 
dispurii\ that MI concerned Congress when it created the Commission. 

To achieve these results, the Commission must continually gather 
q'j3r.:ita::\e and ijualiiaiive data to assess sentencing praaices and their efTeeu. This 
process, in turn, requires close monitoring of the actions and views of key players in the 
federal cnminal justice community (judges, attorneys, probation officers), and it requires 
a carefulK formulated and wicje-ranging research agenda by the Commission's research 
office   li IS not an overstatement to say that the Commission has already 
garr.cred jreaier expertise in this extremely sensitive policy area than any (ovcmmeatal 
hody has eve: had before.  In short, the Commission is w^ll positioned to evaJtuie and 
implc.T.cr.i comprehensive, workable sentencing policy, and it has been created by 
Congress ii)r this very purpose.  Enactment of mandatory minimums tends to short- 
c:.'Ciii (he con^re^sionally-intended role of the Commission in perfecting an overall 
sentencing scheme that is rational, cohesive, and effective. 

The second fact underlying my view that Congress should ctutiotisly 
proceed before enacting ftjnher tnandatory ntinimums is that tber* is • widespread 
percepiitin among observers of the federal criminal justice system that some o( the 
maj)dator> minimums already enacted are straining the proper funaioning of that system. 
From the Commisiion's most immediate perspective, we know that some maadatofy 
iBinimum.s have a tendency to dition the rationality of the guidelines system for similar 
offeiue cuncuct. >ome versions of which may be subject to a mandatory miiiiiBum 
because uf ihe siaiutory violation charged and other forms of which are noL For 
example, because of a recently enacted mandatory minimum, a dcfcodaat cooviaed of 
first offense, simple possession of 5 grams of crack is subject, under the sututc and the 
guidelines, to a minimum sentence of S years imprisonment. In contrast, a defendant 
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convicted of fini offense possession of *.9 grams of crack or any amount of heroin or 
other controlled substance is by suiute subject to a maximum sentence of 1 year. 
Obviously, these statutory limitations impede the design of a guidelines scheme thit ~ 
rationally enhances punishment according to the quantity and dangerousoess of the drug 
involved. 

Beyond these structural problems for the guidelines themselves, many 
observers aJso believe that mandatory minimums are undermining effective sentencing 
practices in other ways.  Mandatory minimum sentences do not permit consideration of 
an offender's possibly limited/peripheral role in the offense and other factors historically 
found relevant to sentencing decisions (such as whether the defendant voluntarily made 
restittju'on or took other actions exhibiting sincere remorse for his criniinal conduct). 
These factors have been carefully defined and limited in the guidelines to rationaliae and 
structure sentencing discretion.  But because mandatory minimums do not permit this 
kind of structured flexibility, many panicipanis in the federal criminal justice system have 
concluded thai mandatory minimums simply sweep too broadly. This view has been 
endorsed by the Judicial Conference and four Circuit Conferences, the Judicial 
Conference's Commiiiee on Criminal Law and Probation Administraiioa the 
congressionally chartered Federal Courts Study Conunitiee, vast numbers of lh« defense 
bar. and privately, by a significant number of federal prosecutors. 

As a result, several undesirable effecu appear to be occurring.  Most 
importantly, (he perception that mandatory minimums sweep too broadly may be 
encouraging some prosecutors and judges lo find ways to drcumveni ihem. This in turn 
could mean thai sentencing dispariiy-and as Congress found, the disrespect for the law 
that sentencing disparity breeds-may be reemering the federal sentencing picture 
through mandatory minimuim. 

Ironically, an additional practical drawback of mandatory minimum statutes 
stems from the fact that some judges lend to view the mandatory minimum sentence as 
the presumptive sentence. The Commission has learned from its close observaiioo of 
senieocing praaices thai some judges, confronted with a fued minimum sentence, may 
ignore imponam aggravating factors present in the case that should increase the 
sentence above the mandatory minimum. 

The third fact underlying my recommendation that Congress act cautiously 
wiib respea to additional mandatory minimums is that the Commissioo has recently 
initiated a detailed study to determine through hard, empirical research bow mandatory 
minimum sentences are in fact affecting sentencing praaices. Sentencing is crucial to 
effective efforts lo combat crime.  The Commission's study, which should allow initial 
findings by next June, will help us learn whether mandatory minimums help, or as many 
members of the federal court family now complain, hinder those efforu. i should now 
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that early anecdotal information does sufgest that mandatory minimumi oootribuie to 
drcumveniion of congressional intent through creative plea negoiiatioiL _ _ 

In the meantime. Congress need not ignore what it believes are important 
areas for inaeased attention. First, because Congress has given the Commission strong 
research capabilities. Congress may direct the Commission to study and report on 
appropriate sentencing policy for specific crimes of concern.  Far from being an 
academic exercise, the Commission's ability to implement the results of its study through 
guideline amendments means that knowledge developed through research can and will 
be applied in the real world to combat crime in the most effective manner. 

If Congress believes that adequate information already exists to support 
increased sanctions for a given crime. Congress may also legislatively direct the 
Commission to draft guidelines reflecting Congress' sense that sentences for that crime 
be increased. By working its will through tougher guidelines instead of sutuioty 
tiiandaiory minimums. the potential problems of mandatory minimums discussed earlier 
would be significantly reduced. 

Generally speaking. Congress may implement such a directive through 
either of two methods. 'The first approach is to employ flexible language by, for 
example, directing (hat the Commission 'promulgate guidelines, or amend existing 
guidelines, to provide for a substantial period of incarceration' for a particular offense. 
Congress used (his approach in the Conuniuion's enabling legislation (ufi. CX- 22 U-S.C. 
{ 994(h) and (i)) and most recently in the Financial Institution Reform. Recovery and 
Enforcement Act of I9S9 (FIRREA). The advonuge of this approach is that it allow-s 
(he Commission (o apply iu own knowledge and expertise to the maner, thereby 
ensuring that (he effectiveness of the new increased penalty is tnaxinuzed. 

A second way Congress may direo the Commission to increase penalties 
through (he guidelines is more spedfic Under this approach Congress may mandate 
that the Commission iacrcase guideline 'offense levels' in chapter 2 of the Guidelines 
Manual for specified cnmes. Congress used this approach in the Ami-Drug Abuse 
Amendments Ao of 198S. 

Examples of statutory directives previously used by Congress to employ 
both of these approaches are enclosed with this tetter. Should memben wish to consider 
afl alternative approach to a mandatory minimum proposal such at those I have just 
outlined, our General Counsel is available at (202) 626-8500 to provide drafting 
assistance. 



269 

S«auor Joseph R. Bidea Jr. 
Scauor Strom Thurmond 
ff/tS 

I very much ap|>redaie the opponunity to share these thoughts as wcU u 
Ibc continuing support Congress has provided the Qimmission as it seeks to iiqplunem 
the Idfty goals of (he Sentencing Reform Act. 

With highest personal regards. I am 

Sincerely, 

v^^^C/ 
William y. Wilkins, Jr. 
Chairman 

Enclosure 

Members of the United States Senate 
Committee on the Judiciary 
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u or uv ihc aaidaua luv taiberixed for caicgories of dehadaatt ia «4kk (kc •'-*—«"' • 
ci|blee0 yean old or older asd- 
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Scaieacinc Comaiiuioa ikall praaial{au (vidcliaea, or ikal laicad caHiaf gaidciaei. le prowda 
thai" 
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eircuaitiaacci ia okick deaik naaka, tkal be aitiprd a* oOcaia itnl tmtK rtapwt 2 al 
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RETEAl. OF MANDATORY KUfOMUM SEJ4TCNCES 

SECTION I. SHORT TITLE 

Thu Act may be died u (he *Man(la(ory Minioum Repeal Act of 19W. 

SEC L REPEAL OF MANDATORY MINIMUM SENTENCES . 

(a)   Repeal. — Eacb requiremeoi that a teateaec of impriionffleni not be leu 
than a lero of yeart tpeofSed u the following provisioni of law a repealed; 

(1) 7 U5.C-A. t 195 (14) 18 VS.CA. 1 2381 
(2) 7 U5 CA. f M24 (13) IS U5.CA. f 1147 
0) 12 USCA. i 617 (16) 19 U^CJL f 283 
<*) 12 U5CA. ( 6J0 (17) 21 U^CA. 1 622 
(S) 15 U3 C-A. { 12<J (18) 21 US.CA. f 841 
(6) 18 U5 CA. { &u (19) 21 U5.CA. f 844 
0) 18 VSCJ^ ^ 924 (20) 21 U2.CA. f 845a 
(8) 18 U S CA. f 929 (21) 21 U3.CA. 1 960 
(9) IS U.SC.A. { 16J8 (22) 46 U.S.CA. i 3318 
(10) 18 U.SC>.« 2113 (23) 46 U^.CA. App. f 12: 
(11) IS USCA. t 22! 1 (2<) 47 U5.CA. { 220 
(i:i 18 U.SCVN. f 2251A (2S) 49U5.C{ 1191 
(13) 18 US.CJ^ 1 22J2 (26) 49 VS.C. App. 1 1472 

(b;   Ei::::ive Daie. — Subsection (a) thai] Uke effect on the date on which the 
guideljies p:3'=ul£3ied by the United States Scniencuig Comauuion pursuant to 
section j be:oise eifecine under the provuioru of section 994(p) of Title 28. United 
Sutes Co^e. but ji no e\'eni later than November I, 1991. 

SEC 3.   MINIMUM CUIDEUNE RANGES FOR DESIGNATED OFTENSES 

Pursuant to iu authoriiy under Section 994(p) of title 28, United Slates Code, 
and Section 21 of the Scntcncmg Act of 1987 (Sec 21 of Pub. L 100-182), the United 
Sutes Sentencing CosmiasiOB shall promulgate guideUnes or utend euttng guidelines 
for the offenses listed under section 2(a) of this act lo usurc that defendanu convicted 
of such offenses are assigned an offense level that results in a nwendnt range that 
rcflceu the Cingreasional atsessaent of the seriousness of the oOeme ai expressed in 
the Bandaior> sentences of inpntonocnt applicable prior lo the repeal of wch 
•andatoiy sentences by this act. 
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SEC 4.   MOIMFICATION OF AN IMTOSCD MANDATOKY MINtMUM TOM OF 
tMrRlSONMENT.  Section 3S82(c) of TiHc 1^ UniMd Suict Cade • aaendcd- 

(a) by dektinc the period ai ilie end of tubparacraph *(2)* and adding the 
•ord 'and* to the end thereto: and 

(b) by adding a new lubparagraph *3*, ai foUowc 

'(})  io the ate at a defendant who has been tenieaeed (o a term of 
impriiorusent pursuant to a statute that required the iaposiiion of a t"«iinn'«»i lena of 
ifflprisonmeni, upon laoiion of the defeodant or the Director of the Bureau of Prisons, 
or on lu o<»n looiion, the court say reduce the term of iiBprisoniscat, after 
eensidenng the factors set forth in section 3S53(a) to the extent that they are 
applicable, if the coun Cnds that a reduction below the appUeable seotenong range 
ctubUshed by the Sentencing Coaunusion is warranted and is coiaisteot with the 
provuions of tecnon 3Sj}(b) and any applicable policy suieiacna ittued by the 
Sentencing Gisoistion.' 
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EXCERPT FROM THE CONGRESSIONAL RECORD, SEPTEMBER 23, 1970 

Ii3t4 CONGRESSIONAL RECORD —HOUSE Stptembtr ::, 1970 
ft&r «»« CAM u> fit ir.t crtnM. CUTTBOI -a^rt 44<l:ci potMuon who MU to lup- taunairttr rvriM uu orMcet U« •tueti 
pMftlUM hk*t utu« or no dcumm Tkiuc port HMU ri*6iu art in»ojTtd. >Ad s hu pniYwi uonuii lo mi uw oi co^ 
" UlM^rm*«d or _cii« u«jmlft«jper«»«    CT««l de^ot pW» banammg in Uu« »«»     trollin* ami tbuM   I nii>ci«ly iu;i>oi; 
lo drat raUud umu ov*r UM p«it Otc 
ta»- la »<ldluoo. ttrwni Padtnl offciuM 
hav* b««n uiTkljdaud br thf eourta. Thii 
ncv ptiuiir Kbttnc u rtftllsOe aad •»• 
lorctRbU 

TTw flov of dnifi icrou our bordtrs 
utd tnroum ou,- poru ol intry u D*UK 
viforouitT ktu£R«d by our cnlorcvmcnt 
penonnrl. but ittry rie«d bttter tools 
This bUl ccntAins controls ovtr th« im- 
port tnd cxTMn of druci whJch wui 
OUK* iht Job r&sxr for law enlorctmcni 
ftfcou wno fuard our bordtn w« «m 
know A lot mort now About wh«t U eeax- 
lAf tn or fotnc out and b« kbit to fol- 
low and trmcf ihipmenu of druci to 
dttect divtrtion Tn« Aitorrwy Oantnl 
»U1 b« kbit to txtrcut bttur control 
ow UM typt tnd amount o( druca oon- 
inf mio thia eountrr. a eootro) aov 
Ivftly IMJUIK 

TTua U a fkr-rtacMnf &nd eomplti 
biU. and I cannot btfin lo dttail htr« tht 
ouar major ajid minor rvforma HJt. 
II3U wUl work ai (o tuatln* Law I 
can only atau vitH ctrtamtr that tha 
«ooplc. wDo bavt waited too loof for tb« 
-pftaatt o( tfiis mfarnrr ar^ wiiehint 
ua wita utueipauon and hopt The umt 
to act to new. and I am sure Uut Uit bl- 
paniaan aupport w« (wt uiu itfulauon 
win dcmenstratt to tht Nauon that wt 
arv en UM road to rtcoverr fnm tba 
ilitart of drug abuM 

Ur. BUSH. Ur Cbalnnan. raapact (or 
and obtditnet of ttit law art values whteb 
mttai parvnu havt. for ««n«rauons tried 
to impan to their children Uederatt 
iueeaaa haa raaulted. but the faUurts m 
thu area explain in pan « hy every CITI- 
lUed oaiMn haj cnminai lawi and penal 
••ncuoiu to trwouraie lawful conduct 

Whr vanouj people oreaJt the law u 
only partly undentood and. even where 
we can apprecui* the root cauMt. alBDJ- 
naunc thcEB is indeed a loni•rania aolu- 
uon In the meantime u alwva. eS- 
dent law enforcement muat bold the 
line agaiTut dtnfrrous antiaoeUl coo- 
duet Nowhere u' thii more true than m 
the area of dnjf abuae 

Mr  Ch&lrman   K R   ll5«]. iba Con- 
prehenaiTfl Dru«'Abuae 
Control Act of 1973. la a 
measure   vhich contuoa 
forms in the area of dnif 
Of particular  interatt ta tlM MMpUte 
overhaul ol the ei 

reaullA. Prooauoiu and outufbi diamu- 
salJ often result. 

Pmioaophical dlfftretues aatde. prmc- 
ticaiity rcqmres a aeoteTKe structure 
which 11 cenerallT acceptable to the 
eouru to proatcuion. and to the central 
public H R HH3 doai ihu in several 
wart Elmunauan of tXie mandatory 
m; mm urns is one and. at the other end 
of the Kal« severe maxunums with man- 
datory imminumj lor the true profta- 
tional is another In between penaluei 
are iraduaied and tUxible to cover the 
lypt of oflenst and tht type of ollandar. 

An taafflple ts iht oflense ei strnpla 
poaseuion- which for any druf tt the 
same—a misdemeanor puniahaMa by 1- 
year eooJlaemcnt and U.ooo fina. Special 
fine 
se that a Judfa nay pUeo a awrvlni 
penoa found nuty of Mmpto peaaaaaoo 
on probauoo ao that ha buy eveatuUty 
evn a diamiaaa] of the ebarfaa. On UM 
other band, one who comauta the offense 
a<un is espoaad to double UM ortfiaal 

this measure and particularly endorse 
the Bids w ecntrei and Uw enforcement 
conuihed m the bU: 

HJl lUU proiioet. m pan B ol title 
n. a system ot control wbicn wiu UD* 
doubtedly result ir. reduction of drug 
avaiiabiiiO" m irt iffltii niar\ri Wiitn" 
Lsaen toffcther with the refistrmon pro- 
vuiona of pan C this system should pro- 
vide a major step Jorward of a kind we 
have not seen m more than 50 yean of 
Ufulativa ederts d-.rccrd a-. Qru; abuse 
problems. 

Under part B the Atiomev Oenerml 
will decide whether a parueular sub- 
stance should be lubiecttd (o the etlec- 
ure controls provided m tr* act He 

sciors belorff makUK 
w^itmiwj the medical and 

acMBOAe advlea of the SecreUr* of 
Itoalth. EdocsOoQ. and welfare If he 
dacMaa in favor of control, he must then 
datemiae uto which achedule to place 
UM nibatance 

Part B ffonmns achadulea which ta* 
penaiucs. ai^ the spaciat lint efftodar    dude all w^efaacea laituUy subject to 
ixtatment u no longer available. 

As far as trafflekinc ta druga. _ 
vaiy a.co[Oiii« to the suhataaca. Aa of- 
fender who dMla in tbe aura daagereua 
Items Uke berain wlQ (aee op to 1ft yean 
in prtaen and a t3SM0 toe. an of vtucb 
U doubled for a eeeeod offtadar. Oae wbe 
traflcka in the iaaat dangeroua tob- 
ttaaeea Uke codeine cough lyrup. tkow- 
evtr. win (ace a mazunuai of 1 y«*r and 
u.ooo 

Then an many other crtmet prtrrtded 
(or tn the prohibited acu portion of tbtt 
bill, such as fraudulent use of regutra- 
tion auDberm. onlawtul uao of a eea* 
munleauafi facility la faeiuuu tlM eam< 
mlaawa of a (eleaT under UM act. 
of reotured vmbola or labeia. aad ouay 
othen in a eomprehentfve r%nge of o(- 
feaaaa which will reader unlawtul all 
drug-related aetlvltMa which would de- 
fe«t tbe purpgaaa of the bUl. Tbeee of- 
fnaaa have beca (enauUied under the 
power to retuUta mtentau eoouaetce. 

I of I 

oontrnL Uated m order of medical utility 
aad aef aal for abuae. Par eumple. 
achedule I oonutna heroin. LSD. and 
****"*"""« all of which an subject to 
abuao and ba«a no accepted mfdlcal use 
la thli eouDtry The Attorney OcaenI 
muit aecordingiy select the appropriate 
achedule (or the drug he wlabes to coo- 
tnL atnua both control mechanisms aad 
penaltlaa tor wrocigful use depend to 
aooM astaat on the schedule m which a 
drvf appaan 

TtUa use of Khedulcs with specifle erl* 
tana (or taduOoa. plus a-jthonty tor 
the AtsonMy Ocaeral to sdd to or delete 
tren tbaae eebednles. represenu a tre- 

uaprovement o*tr preaeat 
metboda of oeotrol la addition the pro- 
oaduna nedfled lor the contro! procesi 
repcvastt a •tnamlintng of existing o:o- 
eedurei lauler tht Pood Orui and Cos- 
metic Act wtileh have been eumberaome 
gi^ t^trtM flonciioiing Under the bJl, the 
Attorney 0«eral u sUowed to move 
expadltwoaly where the muauon «ar- 
ranta. with due irtird (or iht nghu of 
other peraea. WM:e hearings are pro- 

a daagcro-js or potentu^ly dangcr- 

which IB recent taaaa haa oome u&der 
tacreaaing coun attack A thta area— 
haa beea repealed. 

Tbe pmaltita in tlila bill an net onlr ovi eubstaace could bt controlled pend- 
catMUtaat with eecb ether, btit with tbe tag tbe euteooe ol heerinci aad poasible 
net of tbe Pvderal crtaunal taw—eemt- ludlcul renew 
tjitfn wiucb eaanot be aald (or prwatni Mr  Chairman thla control proctn ta 
drug lawa. Aa a raault. we wiU uadoubt- vltAl to tbe bUl aad to our efforts te 

lnalpTaviatoaj.--c<lleaMe to drug-related    «^ f^f^ nort equitable action by the prevent a protUeratlon o( drugs on the 
aeuvttiea. whlc    I i.<..ie«e wUl impiaea   eoime. «llb actaaUr skon coartetiena etreeta wtueb stay readily come into the 
' « enforoeaaetu a^ footer greatar re*    wban they an called for aad fewer die- hnada of oar malleable young  people- 

proportionate sentencea The lyetam eeubliahed  by  part B  of 
Ur   Chairman,  iheae  penai  rafonns title U. HA  IWM  is just one lUustra- 

have been a long time m eomiag   Now tlon o( the many eorthwiuJe provisions 
that we have tbem. let us not detajr tn of this bUL We should wosi: no further 
moving tbeffl le the Praaidcnts daak tune in voting to pass this mersure 

Ur BURTON of Utan. Ur Cbairman. Mr   UscOlueoOP.   Mr   Chairman, r 
I aai fun aeae in tbls Cbaaber would would like to indic::e my iiron: su^pjrt 
deny the senoua natun o( the dnig abuse (or HJl  1U«3 tht C; narentEisivt Onig 
problem in this country   As leglaUtorr Abuse  Prevenuon  and Control Act oC 
wt must admit to a certAin amount of IfflO. 
negligence In oat having iquanty faced This bUI is not by any means, the en- 
UP ta tht problem with the enactment of tin   solution   to   the   wide«read   drug 
suitable lawa »buse problem (eced by this Nauon tn- 

Now however we have befon ua HJt day   However   n npreaenu » niional 
1«MJ a eempnhenaive bUl whtcb would and logical approach to limited aspecta 

sped (or the law 
Tbe bill eUaunates mandatary mini- 

mum penalties eaeept (or proleaaloaal 
cnauaals Con:. -«-< to what one nUdbt 
imaginr however this «:U reault in bet- 
ter (usiiee and more approprlata ten* 
tencei for one thing Pederal Judges an 
almost unanifflOkiSiy opposed to manda- 
loo' aunmiun :i u..t the' remove a 
great deal of .-.'- ceuits diacnuon la 
the vaat oiaioruy %»' ^t<s which reach 
the saaetloamg stage today, tbe ban 
minimum sentence is levied—and la some 
c&sct leas than - m-n'<num mandatory 
It ffivan TtiU I- i».ii(i' ^^rly tr*m tn cnaaa 
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tM» imr tu rcfi 

MJt 
i/M IA4 anf.orci—r 

snis 
_ _ - «*i^ a« 

tuntrtatad. except tor « loacuj CUB al 

AddiuaullT uu« n Bfc«.Mi :^ uw 
Mnwriftinant of • '"^imifrw aa Uan- 
buAOA. K gaaci ol «ia«fu inrniana iv 
a« Svervurr of t**«:"i   SAKS^^ MA 

  ea(SJR.tiee w^uid b« c.".mrf«^ witfc JMP> 
A «a««u*a»M«««nM. M Mpa nck. li M n»c La.^ r««K.il aid la u.co;.^ u-<at- -^ ^ Lij u CAL^ ^c -^^Tuin r«i«afra 
todf«r rtiMd man T1»i aaaa*. la tfbon. •••> al— •• —•« gwwat a*< ta ca»- Cod^cxs id«eu.'r.s< >««• u*. our U0«l- 
a anJUa nit*!)! of uvt ana acn*aa«« fea« tta vlult yaaMin a sa aliaaM M adft. u:4 rKAmjirij IA« cfftcu af a«n- 
mu»:u>ni T-iti • il; dirKt;* Btr«flt aot latva tM «Mit proHaA. as propuaiJ lo HVSOA .U« ^r. our IOC^-.T J: ier^r&. Tlui 
•AiT i«> «ni«ic«:i«ri p«r»o::n< but aiM tttia ML I lM«»aipaeMair caoM te raatttK. is A uuil euc jr.^nui Mn of uu B«a 

•M uMutrr aaa tM m ^it^inf madnn a— preWam m Wnr pnmAr^r <JIM ^^^-^Aa-cooiraicnr lur- • 
Varv CI:T. taat caara u a oriac M«4 a rauz^tfiJij Uia drui. 

tM Ml aocna-Jtaa a tmam af cla«tfr- UM temmmaxj lot facianaa to batp mat I bat ci*«n rou bvt a entf oociiaa 
M( tfVf* aecaroins w acAatfutaa «iui a fmrng povvlaaoD af ladividaaa «&a af lAc Co(D9r«A«nsr>« Oruc A5UM Prt* 
rrMaiKa^^ ra*^rauan plaa m orMr w    "^ tvailew. aatff ar iboei any lUBataaga   *aauoo and Coouoi ACL BU£. I tiu&it- a 

.^_  .^-..  taeeral W«» o( lU rtAjcr propjiau- Six 
STASCSU uvd UM mcffldcM at rui can- 
niUa* acMT** our pr«u« and lOaau tar 
Utctr banl vorV LB <i«valaeic< luca a Oaf 
prcpouJ 

Uf.   BOLJUfD    Mr    Cbaima.-.    -.ba 
apidafou o/ Oruc aa«a« u a fnt* uiraat 
to UM tMaim aad ««II-bctnc oi our N«- 

"    to tha rwnf M03l« of 

r*4uca UM trMaaadom divaraan af tacit- 
ima(«iir inaAu/a<uir«d druci IBM Ulaf*J 
cAannalJ 

A •uaauntiaJ rrvuxm of taa cnamai 
larp ralMMf c« tfnMB la alao caniw 
• MM ML aiitf 1 f0r waaiii MO 

MMWC aM tM wwaifiai gtiiMad. «»• 
Mr OH kta «• «(8 Mv» raiMMi aBteca* 
• —I «M a»»ia»riau aaaiamiM UWaatf 

• ian#* %nt ;r-—/;i-,--.; i,rua-_«r.: 
^1 fMar 
•Jl cenuifu manr admuuauatlta 
a ai aaU  «nieh vouid clarUy tA« 

• $mmii\ pe«tn a( tA« Auamar 
O* .'aJ aad acanu a( tiw Btmaa of 
Haraauca  HM  Ouvareua Orvwi   1^ 

ranu. ps«ara •# afnai. aM oiAar rauttd 
acunuea la ouM Mflalta aod flvai Cba 
taMnaMaai paopu tna trpa of tooii tbar 
MM If toMta ttxa cruninau vho aaka 
ywr MlM prvrin« oa Uw uxUoruisau 
vwuauaf ma d/aad aaieiwn 

And flaailr (Aa bui prendtt u«hur 
central! o«ar I/M import and •iport o^ 
all druf* conirofi «iitcn in maor r«- 
•pacu art prtMntlr iackui« 

Tha Commitita on Lnurttau and For- 
f tn Commtfct and the Wipi and Uaanj 
Cammiiia* %i% is b* eonunaadad lor 
tiwtf dilifant tfforu in prsducutc a Ull 
af tlu* AlMntiud* It no« r»main« for ua 
i« aptrata it rarin*Mn M mat tna ai- 
aauu*a ferancn m^r %t\ on •.in ita PIM> 
ntM at aradlcatmi uu drui aawaa pfofc. 
itm in Amarwa 

Mr Chaiman raaattUr. (M ^MMa 
Mfaltn and Walfara •uMaaiaiuaa af IM 
tnurtiatff and fafviflB Caaaarea Otm- 
•uttaa campiaia^ anaaaw Martati an 
vaneua drui aM^ aad oaMM nnnnaiii 
Fram iMat naarinia aiariad a ciaan Ml 
•tuati I MMV* *UI ht *«al -il-riTla la 
Maliad vitn tn« drua ikua* cnau in 
Affiarwd todap 

TM CdMiprrnanti** Orua Afruaa Pr«- 

paocraaa. aaUMnxanaaa art ta- 
eraaaad Or ni auUMO ov«r csrrast aa- 
taonratiofti for M^M otxt ) raan. 

AUo ondar uut L auuiancy la aa* 
laadart u» laduda tAa itaatBaat •( 
Mattrsuadrvd abuaan and dnic paraoaa 
M PaHM Haallb Mrrtea hoaitala ...   

A «raff aa>«iaa adafauoa procram W mx HaMa. Dawua ccovtaoas vamiocs 
M laiwilliiiiad br t&a "^"rrrf* '•y"Tvf •( U)a pbraaal. -tinwionaL  aad aoctal 
•f MaataJ Baalu la aiao laetndad la ttlla Mnaa^iiioai of orM aMaa. iM aoBMn 
T   X^rt-!- 'Jus cropocJLl. mata coold M •(   aspanBaaian   ara  frovwt   ra«r.> 
madf Id puMK aad prmu rioupa for TM tooac raeaac aattmaiaa of tba |fa- 
taa davalopOMBC or adveaiUBal natanala Maai Tnaiinnaa m Uaatal Saaua indi* 
and Kaool protnma. IVXMA would iam caM that SO UUMB M*a toad aiarUniaaa. 
as UM aathmai amaf (ar fftfi*^*nm aatf Madrads o( llwwiaaads aauia dapraaaaata 
fiiiMffiinaiiiin o( —t****'* oa 4rwi. (ar aad attaalaata. aM as aaor as UdMI 
ptMie tarormatloa procraau aad far co- vn addkud to aaroeoe draci It Is im- 
or^lnauoa af raiiaul adQTltlto ta tM paaslfala to toD tov aaay havt aofftrad 
Oald I ato sun tMi aeat of rev AMX% * Map pars rial traawtr froai vbat bt- 
ma MUaf t&at aa lauMlva Fidaral pre- Caa as a eaMai axpanaant 
craa to anpvert a< diW aMaa edueatML TMra ara a Uallad atuDlwr o/ ap- 
as previdad la tMs ML la a vital part of pmacMa to attack uus problem—«r«- 
any stiCMaalal aSart la pcwaauac trm Mnuva atapa. aimed at stopptnc tapan* 
atoaa It ts Mid to baMra that U rovM toanutloe M(en ll staru.  eootrol. to 
paopu vara tnily awara «/ X3i» eoose- nrulau tM supply and svsiUbility o( 
dvaacea of dn« aMsa. iMr vould aot M *v<a- rataafetlltatiao. to laad indivtdtiaii 
«Kparuii«ntUif vita dn«a as UMT ara. It ft*aj (ram dmc deptndcoct uul addic- 
u cartaialy our dinr Id am reoad Aowr- tion. It u my conTKUoo thai Uia rad- 
if^fti with inlonaatiaa M tMr *U1 M •'•l   aovaraawDt   mutt   makt   a  cen- 
aaia  lo oiaaa a rauoaal cMwa aMut ceotratod affon tn all of UMsa araas. 
Crm* TM MH oew balorc ui maJias lucli aa 

TlUa • ol BJt IMM fr«« out of IM •Son. Il loa Myood tA« ia«-cnro(ta- 
Nlaea adtotaiatratMB's propeaal. wtuch BMat-ortoatod    CoatroUcd    Oanfrrous 
eaaa up laat rtor. (or a raortaoizatioa of Subatancas Act. backad by t^< tdmuus* 
alt eustuif aareede tod daaaarew dna trauoo and paaaed by tha Sa&at* rarly 
oootrel laws TM MTT""***• t>wi Tishni Uiu rear. BJL lUti eooiatiu the much 
wtta diM raaaoo. to r«ptoca UMW lavs paidad revuioD and srauwtu cf cui-^n; 
wlUi a mutt toUMd suuiu. OaBaraUr aarceoe and daattrous drua lucutas 
maatlnf   tM pmpoaals   houi aa aab* tound ta tM Maau bill. t>ut ciucc*f 
nitwd by tM adwuuitrmuoa and M ra* aonsa of its mora ouaauonabW pro^uioas. 
Mated   la   tM   Co—area   Cofluaiuaa la  tlMf **•*•*   tM OompraMnsiva  Drui 
Mil   cinllsl ailstlnd la* Hevarar. MUi AbuM ftwranttOB aad Coatrol  Ad ts 
4^ae BUka suMuntial fhartft   ABOOC truly oompraMaaiTt. traotinf aav au- 

110 Mth propoaala ««uld tMntj to tM Pod^al Oevarafflani a 
raaaarrh     adneatWA.    traatmant.    aod 
nMMUUMa. 

Cenaiolr.   UM   iravny  of   th«  drui 
ta UM Dtutad Stacts to- 

rifst. a raora sophisticated claaatflca- 
tioa of ooatreUad dnics. 

  Second, strlctar raaulatleos   Ui aocpa ^ - 
•tflUOfi CM Con; '01 Act  K X  lUIJ u a    cases of iM Aaaufactura aad dlatAbu- Mjr aoflta a renav of UM ta«   In tM 
M wiuill atruias a bajanc* aataaan tna    uoe of coatroUed subataaees ld*t M yoar*. Bor« Uian M piccai oT 
lav snrereamani and tna KMntiAc eoni'        Third traater eoatral over tM aiMn ^e^Mia^wn Mva beaa tnaciad u cooirol 
muMiy ll centaini propoaau anaempau-    of daprtaaaau aad stimulaau: aad tM lagltlBiaM maaufaetuiv of drun and 
mf   ai!   unperisni   areas   of   eetMara PtourtA   a  complata  rwlsioa  of  tM UUett traAckiag.  formii^t  •  coniuJinf 
(rfaimani and f  skUiuuTn riravaation.   mstint    paaattr   suuetuie    iiwfiHing aofdf* eC outdated tuiuta*   hard to 
'Maarch and eonireiof danfareut sub-   •^«k^f.f uiy flrat.tiBe siasplr poaaoaaao sanssiHr untfamai^t. HA   11543 con* 
•••ncai   Many of UM pretrams ara «i-    oSsnaa a mlsdamsannr nortfato el tM dnav thla aatvorfe into on« PMC« M 
wnsiona 9i ««uun« la* aad nany ar*   druf lavolvad. aad aaauis paoaltlaB (or lagUlatlQa. refofVtM control praM.ion> 

to meet tM prabtaoi today u ncocn»-« 
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EXECUTIVE OFFICE FOR ASSET FORFEITURE STATISTICS 
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ASSETS FORFEITURE FUND 

EQUITABLE SHARING OBLIGATIONS 
(Dollars In Millions) 

VALUE OF 
NET CASH % OF NET PROPERTY 
INCOME ">  SIIAEEC INCOME SHARED > 

1985 ACTUAL $ 24.9 $  0.0 0.0 $  0.0 
1986 ACTUAL 77.8 17.1 22.0 S.4 
1987 ACTUAL 152.6 47.3 31.0 9.a 
1988 ACTUAL 172.2 77.2 44.8 15.0 
1989 ACTUAL <= 313.4 156.2 49.8 16.4 
1990 ACTUAL 406.7 178.9 44.0 23.5 
1991 (OCT-FEB) <* 190. a 90.9 30.2 
TOTAL 1,328.4 567.5 42.7 69.5 

 IS h PBRCmiTAQB OF TOTAL OBLIOATIOMB 
VALUE OF 

TOTAL CASH % OF PROPERTY 
COSTS £il&B£l2 COSTS jSH&BSfiL 

1989 ACTUAL $  2.3 $  0.0 0.0 $ 0.0 
1986 ACTUAL 41.7 17,1 41.0 5.4 
1987 ACTUAL 115.3 47.3 41.0 9.2 
1988 ACTUAL 160.9 77.2 48.0 15.0 
1989 ACTUAL « 271.8 156.2 57.5 16.4 
1990 ACTUAL 330.1 176.9 53.6 23.5 
1991 (OCT-FEB) 152.2 90.S 59.7 
TOTAL 1,074.3 565.5 52.6 69.5 

N«t Incom* reflects net deposits less asset management 
expenses, third party payments and case related expenses. 

The value of property shared is in addition to cash shared 
from the Fund. 

Met income for 1989 excludes $222.0 million received as a 
result of settlement of the Drexel Bumham Lambert case. 

Net income for 1991 excludes $198.5 million received in the 
Michael Milkin case. 

PREPARED BY THE EXECUTIVE OFFICE FOR ASSET FORFEITURE 
March 18, 1991 
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MEMORANDUM OF UNDERSTANDING BETWEEN OFFICE OF 
ENFORCEMENT COUNSEL, ENVIRONMENTAL PROTECTION AGENCY, 
AND THE FEDERAL BUREAU OF INVESTIGATION 

MBMUIISDM or OMDBBKAIDXM 

Thla ItaaorKBdw coast lt«t«« u kgrcMMBt b«t«a«a the 
Off Ida of laferoasaat Ceuaaal (OK), Eavireaaaatal Protactlea 
Acaaoy CDA), tad tto Fadaral Bunu of ZaTaatlfatlea (TBI). 

A,   vnpost 
Tha purpcaa of this affraanaat la to aatabllab a polley 

batvaaa tha ni  aad tfea OK for IPA vlth ragard to tlM rafarral 
and laToatlgatioa of avlBlaal mattara of Butnal lataraat. 

B.  'TliyflM AOWOtlTT 

Dador Tltla 43, Ualtad Stataa Coda, Saotloa e»ai. tba 
OA baa baaa (Ivaa tba raapeaalbilltr for coadnotiai erlalaal 
lavoatlgatioaa of allogad vielatioaa of tba Kaaouroa Coaaarra- 
tloa aad tooorary Aet. This ralatas to tba tllatal traataaat, 
traasportatiaa. atoraga aad dlapoaal of baaardoaa vaata aob- 
ataaeas. 

Itedar Tltla U,  Ttoltad Stataa Coda. Saatloa BS3, 834, 
533, aad Tltla 33. Coda of fadaral lagulatloaa. 3aetloa 0.38 (a), 
tba PBX la ebargad «ltb tba duty of lavoatlgatlag violatleaa of 
tba law of tba Oaltad Stataa and tellaotlag avldaaaa la ctmtm la 
vhleb tba Ubltad Stataa la or Mr ba a party U lataraat. amapt , 
la aaaaa la ahiob aaoli raapoaatblllty la by atatata or otbarwlaa 
apMlfleally aaalgaad to aaotbar lavaatlgatlya agaaey. 

c. isua 
Sbta ttaMraadaa of Vadarataadlag raaaltad fnf.M fM 

yaqaaM fW tb* ffU to aatar lavaatlgatloaa UvelTlag lUagal 
traa^ortatSM. dlaebarga or dUfoaal af fc—M^PM »K!*-?*?  
toiUaiwbtaacaa ablab yraaaat a algalf leaat aavircaMatal baxa 
o» h^aa baaltb baaavd.   Ordiaarily. aaab aaaaa *tU aa 



as Qhdantudlac 
OK, IPA, FIX   / 

la?**tl(ftt*« vltbta the froMwrk of XU RMOVTM OoMarrtttM 
&4d PMOvary let.    Oi o««uloi, «rlaU&l suetlow eoBtalssd 
la tb« Claaa fattr Act. 33 V.B.C. HSlffCe}; the Ttale tab- 
atuoM Ceatrel Aet, 18 V.f .C. |M18Cb]; u« tte eoaprvbMslTt 
XBTlrenamtal tospesM, OoMraMtlm ud LUbllttv Act. 41 O.I.C. 
•MOS will alao b« appItMbl*.    Thmma OMM vlll i* rcfarrM 
froa tiM OBC to tlw ni on a fcoatfqvMrtoro tovol.   no ril »lll 
fara_lo» •larootlootlYO ifoarooo. uc 0A vUl fwoliStovS:*!- 
nriTO ud tochaieai roooorooo to eeaduot tbooo lavootlntleao. 
no tgreoaoBt will aot affoot inlotlBg proeoduroo for too 
roforral for iBvootlgstlea of eaooo falllag wlthla tko fll'o 
traditional Jnrlodletloa. 

0. TO MIPOirSlBILITIM OT OK.  PA 

OWB,  SA will prevldo tho toehaloal ovpport ro4«lr«d 
for oaob lavoatlgatloa roforrod to tho FBI. •paelfloally, IM 
will ooadaot aay aaooaoarr oaolto laopoetloaa, ao woll ao 
aampllBf aad aaalyalag tbooo eoapouada aa roq^lrod darliff tbo 
flold iBVOfltlgatloa. 0A aloo agrooa to proTldo toebateal 
tralalag ao rov>ootod by tbo ftX, to tbo oxtoat peaalblo. 
riaally, tPA will prortdo iavootlgatlro rooourooo whra avail- 
ablo to aoolot la Jolat lavootlgatleao. 

1. miPaillllLlTIM OF TO TBI 

1. Tbo ysi will b«To tbo prlaarr MIO la lavootl- 
Rtlag prooooutablo vlolatleaa of tbooo oaaoa roforrod to tbo 

I by m lavolvlag tbo Uloaal troataoat, traaapertatloa, 
atorago aad dlopoaal of baaardeaa waato. tbo prlaary objoe- 
tlTow of tbo nx Uvootlgatleaa will bo: 

a) To proTldo owldoaoo loodlag to tbo »roo*> 
eatioa of ladlvlduala bollovod to bavo 
•ioUtod rodoral orlnlaal atatatoo. 

b) At ta aaeillary romlt off tbo n^^,^ 
Uvootigattoo, to prewldo tbroagb tto OK, 
Uforaatloa petoatUlly tMofU toJW 1« 
tablag aay ooaoooary oorrootivo ••**5 •"[, 
tbo porpeao of aveldlag tkt rooowrroooo »* 
oltoSiataaaaa loadlac to tbo oaoo roforral. 

- I - 
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ItMorudum e< Oadkratudlag 
OK. BPA. nx 

o) A* M uelllar7 rtault of tba erlalaU. 
lBv«atlg4tloB, to provlda throBfh tba OK, 
laformatlea uaaful to KPA la ttklaf apadfle 
adalalatratlva aettoa afataat ladivlduala or 
aatltioa who «ara lavolvad la tba lavaatlgatloa. 

2. Tba ni will flva aaoh lavaatltatloa rafarrad 
fron ZPA a bigh priority lavaatlgatlva atatua. Tha FBI alae 
raoosalaaa tha ioportaaeo of conducting an aspadltlova lavaatl- 
gatloB and raportlag tha raaulta of aucb la thaaa altuatloaa. 
Tha FBI will prevlda OBC with a copy of tha haadqttartara eoaonal* 
cation Initiating aach lavaatlgatloa. la addltloa, tha FBI will 
notify tha OEC of davalopaaata during tba laToatlgatlea upoa 
raquaat, ualaaa diacloaura sight aadangar tha aafaty of tha FBI 
or othar paraonaal, or otherwiaa bava a potaatially advaraa Iqpaet 
upon tba lavaatlgatloa. 

3. Tba FBI will preaptly notify tba OIC of tba laitla- 
tloB of an Inyaatlgatloa that waa pradicatad on etbar than a OK 
rafarral, ualaaa dlaoloaura might aadangar tba aafaty of tba FBI 
or othar paraoanal, or otherwiaa bava a potaatially advaraa Inpaot 
upoa tba lavaatlgatiea. la tbla rag&rd, tba FBI racogslMa that 
BPA'a ability to provlda tlaaly tacbnloal aupport for aucb iBTaatl- 
gatioBB dapaada OB aarly aetlflcatioa of tba laltlatloa and purault 
of aucb lavaatigatloaa. 

4. Tba FBI will foralab a wrlttaa anaaary of fladlaga 
at tba conelualoa of an invaatlgatloa and tba aatara of Judleial 
aotloa, If any takaa. If adalalatratlTa aetloa la balag aoa- 
aldarad by KPA, tba FBI will, upoa wrlttaa raquaat. prevlda for 
tba axolualva uaa of VA, axiatlBg datallad lavaatlgatlva data 
laaa aay Fadaral grand Jury or othar aatarlala, tba dlaoloaura of 
•blob is net daaaad to ba la tba boat lataraat of FBI oparatlona. 
XaforaatlM obtalnad threngh tba Fadaral grand Jury proeaaa will b« 
astraetsd froa data funiabad to VA. 

5. Tba FU will fumlah, at tba ooaolwloa of aa lavaatl- 
fatloB aad upoa arittaa raquaat idaatlfylag tba amat data aaadad, 
BI iavaatlaativa doevaoata and Bpaolal Agaat taatunay for uaa la 

adalalatrativa proaaadlaga aoaalataat vitb ragaUtloaa oeataiaad la 
DaBartaNBt of Juatiaa ordar Bl-BBO, affaetlva Daeaaftar 4, IflBO, 
eeaoaraiag tba ralaaaa of dapartaaatal (toaaaaata la Fadaral or 
atata yreeaadlaga. 

•4XMTIBQ80 OfH- 

* S - 



286 

MwMrkadoi of VnimntmuAlam 
OZC. tPA, nt I 

. •:.^'5f.*"i*®**^ MrrleM will \m prevldAd to OK, 
tp aeeortf irlth thlo MOBorutaB of OBdorstaadlnt, »r tho ni: 

a) ApproprSato 1«<1BM  
b) Itettonal Crteo lafosmttes Coator lanirtM, 

vfcoro varrastod. 
e) Appreprtato tdmttfteatloa roeerd ••arehM. 
d) To tbo otMt poMtblo. tbo nx «111 proTldo 

dtalrod rolovaat traUiag to OK poraoaaol. 
•) Aay othor aorrteoa aofaallr avatlabl* to 

rodoral laToottcattro atoaeloa, vlth tha oaeap- 
tioa of laterater7 work. 

». BCTPOWtBiLiTTta cowcrwmw JOIWT WDIATOKI W THK rai AKD OK 

1. Tho nz aad OK aay a«rM to oator late jolat iaraoti- 
tattvo aadoavora, laolndlag asdoreeror oporatieaa, la approprlato 
aad llaltad elrovataaooa, Tho apoelfle dotaila of oaeb aadoaver 
iaelndlag roaeureoa to bo oo^lttad, tbo dologatloa of roapoaal- 
blllty, llabllltlaa, ato., will bo dotoraiaad prior to the 
eeoBOBeaaost of thaoa oadoavoro. Ibllo dlffarlac elreoMtaaeoa 
vlll raault la vtrlad arraaiaBoata froa prejoot to prejoet, 
eortala eoadltloaa vlll raaala otatle. 

a) Partlolpatlac poraoaaal vlll bo auporrlaod 
bp tbolr roapootlTO atoaeloa: oporatloaal < 
vUl b« tbo roapeaalblllty of tho FBI. 

b) Oaly eao orldoatiary decwMt, neb as a 
rooord of latorvtov, vlll bo pnparod. toy 
ooBtaot vltb tho aova aodla, aim as proaa 
roloaooB, vlll bo cootdlaatod aad airood to la 
advaaoo by both tho nz aad tho OK. 

0} la tho oaoo of oadorooror «pMatlou a 
Mpartto vrittoa agrooMmt 2or •M»L»*;1 *• 
ro^od ntttac fertK tho roapoaalblllttoa 
ol both tha OK aad tho nt a> thoy portata 
to aaapovori OOOMBIO aad othor roaoorooo to 

om- 

•aapovor. OOOMBXO aaa vnwm nw 
bo ooatlttod aad/or othor ooadlttoM 
•itatod by tha oporatSoa. 

-4 • 
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Mtaoraadua et Dadarstudlat 
OtC, XPA. m '^ 

I. Cloat tad coatiauoua 
b«t«««a tba OSC aad tb« ni  la u 
that raqolr* mtoal attaatlea. Xa 
aad tha FBI Mil dvalgaata aa amr^rtata 
aa tha prlaar^ eeataet la tb« liali 

^Otarlaa F. 
"/^^Vt.**—- 

Moarei 
Aaslataat Slraator 
CrlBlaal lavaatlfatlv* Dlvlaloa 
fadaral luraaa e< XavMtiiattoa 

llalaea will b* naiataiaad 
ittMpt to idaatlfy araaa 
tbla rVkard, both tha nc 
irlata ladlvldnal to aarra 
la fvaetloa. 

bforeaaaat Co^aal 
BavireaMBtal Protaetlea Acaaey 

data $^£2^ dat«_ ^/^/fe 
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MEDIA ACTIVITY, FISCAL YEARS 1983-1990, ENTITIES AND 
INDIVIDUALS INDICTED 
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jfiV. Thar* ar* 790 cas«s and th« Individual conviction and 
santancing infomatlon has to b« ratrlavad manually on aach o£ 
tham. Ma will supply this information as soon as it is 
availabla. 

pnwXda you a sUatisLlLai jjiuiiiw 
. fT<m  tha beginning of FY83 through March, 1991, tha 

bepartmant at  Jurtiira has racordad 790 envlronaantal criminal 
indictments and 578 guilty pleas and convictions have been 
entered.  A total of $64,331,435 in criminal penalties has been 
assessed.  More than 350 years of imprisonment have been Imposed 
of which over 158 years accoxint for actual time served. 

Indictments Pleae/Convletiona 

FY 83 40 40 
rV 84 43 32 
FY 85 40 37 
FY 86 94 «7 
FY 87 127 •« 
FY 88 124 63 
FY 89 101 107 
FY 90 134 •S 
FY 91 _a2 XL 
TOTAL 790 S7* 

The conviction rate (based on the number of entities that reach 
final disposition status for each year) follows: 

88% 
78% (41 antitiaa) 
80% (46 entitles) 
94% (71 entities) 
93% (96 entities) 
88% (71 entities) 
76% (140 entities) 
97% (88 entities) 

FY 83 
FY 84 
FY 85 
FY 86 
FY 87 
FY 88 
FY 89 
FY 90 
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TaA. P«n«ltl«a  IBDOI ltd           Prl«on Taraa 
ft §3   $ 341,100 11 yr». 
n »* ]»4,290 5 yr«. 3 Boa. 
rt (S S«5,*90 5 yr.. 9 aos. 
FY •• 1,917,60J 134 yra. 3 Boa.   3 days 
rV  37 3,046,060 M yr». 4 Boa.   7 days 
rY at 7,091,67« 19 yn. 3 Boa.   1 day 
FY   89 12,750,330 51 yr«. 35 Boa. 
rY   90     • 29,977,sot 71 yr». 11 Boa.   3 daya 
rY 91   t.2}8.l09 1 vr.. -U-asi. 

\r*v^\   rQMfln«-»it 

TOTAL f  64,331,423 

S yrs. 
I yr. 
3 yrs. 

31 yra. 
14 yra. 
t yrs. 

36 yra. 
47 yra. 

7 
11 
4 
9 
3 

14 
13 

« vra. It ana. 

. 11 day. 

. 2: day. 
day; 

1 day 

346 yra. 69 Boa.l3 daya 1S2 yra. 
(391 yra.  9 BO. 13 daya) (151 yra. 

77 aoa. 42 day. 
5 Boa. 12 day: 

Thia total includaa a $22 Billion forfaitura that waa obtainad 
in a RlCO/aail fraud caaa a9ainat 3 indivlduala and 6 ralatad waata 
diapoaal and raal astata davalopaant coapaniaa.  A aajor portion of this 
forfaitura la axpactad to ba daaignatad for hatardous vaata claanup ;:poa 
liquidation of aaaata.  Includad in tha jail tarva ara two 
12 yaar/7 aonth aantancaa a9ainat two individuals in tba aaBa UCO/uil 
fraud caaa. 
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FOREIGN LANGUAGE BONUS PROGRAM, FOREIGN LANGUAGE TEST 
TOTAL AND Scotts GRID (ISll's ONLY) 

ATiACtoicyr •>) 

rORZICN LAMCUASE BOHUS  PROGMUf 
rORZICH LANGUAGE TEST TOTAL AND  SCORE CRXDdSIl's only) 

LANGUAGE TOTAL 
TESTED 

C 
0+ 

0 R 
1* 

E 
2 + 3+ 4 i* 

ARABIC (EGYPT) 0 0 0 0 

CHINESE (CANT) 0 0 1 1 

CHINESE (NANO) 1 1 0 0 

CHINESE (WU) 0 0 0 0 

DANISH 0 0 0 1 

DUTCH 0 0 0 0 

niEHCR >• 4 • ] 0 

CERKAM 23 4 2 1 0 

GREEK 0 0 3 0 

HAITIAN CREOLE 0 0 0 0 

HINDI 0 0 0 0 

INDONESIAN 0 0 0 0 

ITALIAN IS 2 X 3 0 

JAPANESE 1 0 0 0 

KOREAN 1 0 0 0 

LAO 0 0 0 0 

•ORME6IMI 0 0 0 0 

mmum - r*MZ 0 0 0 0 

roLxn 0 0 1 0 

MRTOCOESE 0 3 0 0 

RDSSIAM 0 0 0 0 1 
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rOMICN LANGnACE BONVS PROGWUI 
rORKICM LANCUAGE TEST TOTAL AND SCORE GRID   (1811'• only) 

LANGUAGE TOTAL 
TESTED 

S 
0 

c 
0+ 

0 
1 

R 
1+ 

E 
2+ 3 + 4 4 + c 

SPANISH 464 3 1 23 30 67 BO 113 70 52 14 9 

SWEDISK 0 0 1 0 0 0 0 0 0 

TAGALOC 0 0 0 0 0 1 0 0 0 

THAI at 1 2 3 5 11 0 0 0 0 

TURXISH 0 0 0 0 I 0 0 0 0 

UXRANIAN 0 0 0 0 0 0 0 0 0 0 

URDU 0 0 0 1 0 0 0 0 0 0 0 

VIETNAMESE 0 0 0 0 0 0 0 0 0 1 0 

••• Total •*• 
613 s • 35 49 92 106 139 86 64 IS 11 

ISBN 0-16-037645-9 

90000 

9 780160"376450' 

214      94 
52-870 0-92 (296) 
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